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Pandora’s Box is Finally Opened: The Uniform Domain Name Dispute Resolution Process and Arbitration

ICANN’s Uniform Domain Name Dispute Resolution Policy (UDRP) is not an arbitral process from an orthological point of view, nor should it be considered as such. 

The advent of the Internet redefined the norms not only for traditional litigation and the courts, but also for other forms of adjudication. Whilst courts around the world were struggling to find ways to cope with the ever-increasing demand to settle disputes concerning Internet-related issues, the concept arbitration was being adapted to cover online activities.

Arbitration compared to traditional litigation has always had the advantage of providing a fast and – in most cases at least – an inexpensive way of resolving various disputes, concerning though a rather limited range of issues, such as commercial transactions. Even though courts were initially reluctant to acknowledge arbitration as an alternative form of resolving disputes it was soon realised that the advantages of such a mechanism could work for their own benefit. At the same time, legal regimes were seeking ways to prescribe an accurate and prestigious character to arbitration; therefore the system was clothed with a binding contractual relationship between two disputing parties. 

In contemporary society, alternative dispute resolution, such as arbitration, negotiation and mediation, is considered as an effective and secure way for the resolution of disputes, with arbitration in particular being the most popular and the most commonly used. 

Therefore, as soon as the disputes between trademarks and domain names emerged, the model of arbitration was the logical solution. The drafters of the Uniform Domain Name Dispute Resolution Policy (UDRP), which were mainly the World Intellectual Property Organisation (WIPO) and the Internet Corporation for Assigned Names and Numbers (ICANN) thought that an arbitral process would make more sense for such kinds of disputes and would, concomitantly, serve the needs of the Internet for speed and low-costs.

This paper’s main aim is to assess whether the UDRP, the way it was initially drafted and is now working, can be viewed as arbitration when applying the main principles of arbitration, as put forward by various Conventions, namely the New York Convention of 1958 on the Recognition and Enforcement of Foreign Arbitral Awards. Part one of this paper will illustrate the evolution of arbitration, transformed also in the form of Online Dispute Resolution procedures (ODR), whilst part two will demonstrate the function of the UDRP. Part three will focus on a comparative analysis of the two models in order to conclude that the UDRP was drafted based upon the model of arbitration, but it is not an arbitral process, at least in the way arbitration has been traditionally perceived.

1. Arbitration
There is no precise operational definition of what might constitute arbitration, especially in the online environment. The drafters of the New York Convention have been prudent and refrained from providing a sufficient characterisation of what exactly an arbitration process comprises and the courts have abstained from interfering with this “unfamiliar” territory.
 

One of the various definitions that has been given, which seems to be closer to capturing arbitration’s rationale is that: “Arbitration is a creature of contract, a device of the parties rather than the judicial process. If the parties have agreed to submit a dispute for a decision by a third party, they have agreed to arbitration”.

It is generally presumed that arbitration is a creation of law. In many jurisdictions around the world arbitration has been incorporated within a wider legal context and its role within it plays a pivotal role. Countries, like India, have amended their laws, and have turned arbitration into a compulsory procedure, framed under the validation of law. At its most extreme, some times the aforementioned legal regimes take for granted that the role of an arbitrator is to bear the responsibility of preserving the ordre publique.

The New York Convention of 1958 on arbitration matters essentially contradicts this argument. Certainly, there is a link between arbitration and a state’s legal system; surely, arbitration is in line with the legal context of an agreement and definitely a state has the right to refuse to comply with a decision, which considers being contrary to its principles of public policy. However, arbitration does not create law, nor does it intends to do so; in simple words, it is just a private agreement between two parties who only wish to apply an alternative way in their future dispute and avoid the inconveniences of traditional litigation.

The basis of the New York Convention is the agreement. Agreements are not creatures of law; they are creatures of people. Traditional and long-standing principles, such as pacta sunt servanda and good faith, have been recognised by law and assist in the enforcement of the agreements. In addition, law shapes and protects the agreements with the principles behind contracts and enhances their enforceability. An agreement expresses the need of individuals to interact and get involved in any kind of transaction, commercial or not; and, society realises this very need and incorporates it in its laws. Similarly, courts and arbitration realise that an agreement is not always successful and therefore they intervene to resolve a possible conflict. All the same, arbitration is not law, although they share same characteristics and, like other facets of life, is governed by it. Arbitration is the outcome of the promise between two disputing parties. The arbitration process is the resolution of an arising conflict between two parties by the parties themselves through the services of a third party whom they employ for a specific purpose.

The New York Convention, having 134 signatories states is the most widely acknowledged Convention concerning the enforceability of foreign arbitral awards. In 16 articles, the Convention manages to capture the rationales and provide a sufficient outline of the scope and notion of arbitration.

The essence of the Convention is that the subscribing nations agree that their nationals are able to enter an agreement to arbitrate and those who wish to resolve their disputes with the assistance of an arbitral panel of their own choice, will proceed to do so without the intervention of their national courts. In other words, law is not always an essential tool for resolving the disputes and parties have the option to avoid it, as long as they both agree; this is perfectly in line with the principle of promise. Furthermore, there are provisions within the Convention that can be easily compared to the American notion of due process. Again, it is argued that this is not an intrusion of law; they are considered as requirements that the parties and the third, neutral person have to comply with what necessitates as part of a bargain and in order to achieve the desired level of fairness.

2. The Interaction of ADR with ODR

The proliferation of the World Wide Web (WWW) generated issues that can easily be described as chaotic. Traditional means of resolving possible disputes, such as courts, were naturally insufficient; even arbitration and in general Alternative Dispute Mechanisms were thought unable to cope adequately with the needs of the new medium. 

Therefore, in an effort to find a new system where conflicts could be addressed a new term was introduced, Online Dispute Resolution (ODR). However, even the name, online dispute resolution or the easier but less aesthetic acronym ODR, creates definitional and jurisdictional problems. ODR can be described as the system that was created to resolve the disputes that occur in whole or part online.
 The term encompasses both disputes that arise in the off-line world, but are handled online as well as those that arise in cyberspace. Examples of this form of online dispute resolution would include arbitration that occurs partly by the use of electronic means of communications
 or at the other end of the spectrum, negotiation by means of high automation programs. These basically consist of software that match demand/settlement responses by avoiding human intervention.

The introduction of ODR has generally followed two basic and sometimes overlapping paths. The first type of ODR, the ‘new medium’ ODR, spurred out of the traditional and existing forms of ADR moving into cyberspace with the availability of expanding technology. For example, the Inter-Pacific Bar Association (“IPBA”) has taken the rationales behind traditional arbitration and created a platform and rules to utilise new technology in order to establish a forum for international arbitration; its main aim was to provide a cheaper and faster solution than traditional arbitration.
 Several of the centres that offered traditional arbitration mechanisms have expanded to incorporate and make use of technology to create a more efficient system for dispute resolution.

The second type of ODR results from, and is ancillary to, the mushrooming of electronic commerce. Electronic commerce being by its nature intrinsically transborder – whether domestic or international – and intrinsically anonymous, has initiated many industries to create mechanisms in an effort to instil confidence and trust in the new marketplace for both business and consumers transactions.
 Some of these mechanisms entail providing security, such as through digital signature procedures. Other forms attempt to provide audit services so as to ensure that the real world entities match those in cyberspace. Still, other try to reinforce self-reliance in e-commerce transactions via Trustmarks.
 Therefore, the necessity of creating an ODR mechanism, which embeds security in the new marketplace, is a vital tool for the expansion and success of e-commerce.

3. ICANN’s Use of ADR to Resolve Possible Disputes

In October 1999, the Internet Corporation for Assigned Names and Numbers (ICANN) adopted the Uniform Domain Name Dispute Resolution Policy (UDRP).
 “The UDRP created a streamlined ‘cyber arbitration’ procedure to quickly resolve domain name ownership disputes that involve trademarks”.
 While the system has been both severely criticised and praised, it is clear that the UDRP has been heavily relied upon. As of today around 10000 decisions, resolving approximately 13500 domain names have been published.

Meeting the targets that were initially intended to, the UDRP has successfully provided an easy, quick and affordable way of resolving domain name disputes.
 The procedure, which is entirely online, costs approximately $1000 and is – in the majority of decisions – concluded within 45 days.
 Concomitantly, the scope of the Policy is limited only to pure cases of ‘cybersquatting’ or those of ‘cyberpiracy’.
 

The UDRP is a mandatory procedure, applicable to all registrants of generic top-level domain names (gTLDs).
 Any trademark owner, who believes that his trademark rights are infringed by a domain name registration can initiate a complaint with one of the four accredited by ICANN dispute resolution providers: CPR Institute for Dispute Resolution (CPR);
Asian Domain Name Dispute Resolution Centre;
 The National Arbitration Forum (NAF);
 or World Intellectual Property Organisation (WIPO).

Each provider determines the cost of the complaint based on their supplemental rules, the number of panellists and the number of domain names included in the dispute.
 Fees range, approximately, from $1,250 for a dispute involving a single panel and a single domain name to $6000 for a dispute involving a three-member panel and over five domain names.

The complainant is provided with the choice of opting for a one-member or a three-member panel.
 Each panel serves as the definitive factor in deciding the case.
 Moreover, if the complainant chooses a one-member panel, the domain name holder (the respondent) has the choice of disregarding his decision and opting, instead, to have the dispute heard by a three-member panel.

The respondent has a twenty-day deadline to respond to the complaint as raised by the trademark owner and submit a written response to the Provider.
 In case the respondent fails to submit a timely response, the panel will almost certainly decide the action based solely on the complainant’s arguments.
 

In order to succeed in a UDRP procedure, a complainant must prove each of the following elements: 

(1) The domain name is identical or confusingly similar to a trademark or service mark in which the complainant has rights; and 

(2) The domain name owner has no rights or legitimate interests in respect of the domain name; and 

(3) The domain name has been registered and is being used in bad faith.

The most important and ambiguous element of the Policy is the bad faith one. Paragraph 4(b) of the Policy provides a non-exhaustive list of what might constitute bad faith registration and use. Amongst other things, the Policy indicates that the registration of a domain name for the purposes of selling or renting it, or for the purposes of gaining advantage from the trademark should be considered as bad faith intent.

Unlike winning a domain name dispute in court, where the prevailing party may be the beneficiary of a monetary award, the only award, which the UDRP is able to offer, is the cancellation or transfer of the domain name and thus the change of the domain name registration.
 In such a case, only the complainant, the party that has the power to initiate a UDRP action, receives an award upon victory.
 If the domain name holder succeeds, he receives nothing and the domain name registration remains in its initial status.

If the panel decides that the domain name should be transferred or cancelled, ICANN will provide the respondent the discretion to submit documentation of his commencement of formal litigation against the complainant within ten days.
 If the domain name holder meets this requirement successfully, ICANN will stay the decision of the UDRP panel pending court resolution. For ICANN not to enforce the initial decision and follow the court ruling it needs to receive evidence that: 

(1) The parties resolved the dispute; 

(2) The lawsuit has been dismissed; or 

(3) The court has found that the domain name holder no longer has the right to use the domain name.

4. Comparing the UDRP to Arbitration and the New York Convention.

The differences between arbitration and ICANN’s UDPR are not superficial. They cover significant elements that are not negotiable under the New York Convention. Certain criteria such as the drafting of the contract, the range of issues that the contractual agreement covers, default cases and the use of clauses play a pivotal role in arbitration. This section will analyse the circumstances under which the Policy fails to meet these criteria, emphasising that arbitration is not a suitable characterisation for the UDRP. 

The UDRP is a system that lacks vision. Inconsistencies between the UDRP and arbitration can be found when the attitude, scope and purpose of the two concepts are compared. The inapt nomenclature spreads all over the Policy and the rules that it has tried to put forward. The choice of the term arbitration to cover the Policy was naïve, random, or perhaps an easy solution. ICANN could have easily decided to jettison the term and instead call it mediation or negotiation alike, but still it would have been a system of no compliance with any of these mechanisms. According to ICANN though, the UDRP is not arbitration; it is – as has been purported – a quasi form of arbitration, an administrative proceeding, providing nonetheless no further interpretation of what that might mean. However, the system shares a lot of similarities with an arbitral process, therefore the only logical thing would be to compare it with the principles of the New York Convention.

4.1. The main differences

The main differences between the two mechanisms can be summarised as follows:

First of all, arbitration is an agreement between two contracting parties that decide to resolve a possible dispute out of courts before a neutral third party. “The term ‘agreement in writing’ shall include an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an exchange of letters or telegraphs”.
 In the case of the UDRP, the norms contradict this principle; even though, according to the Policy a ‘Party means a Complainant or a Respondent’
, the Registration Agreement, as indicated within the Policy, “is the agreement between a Registrar and a domain name holder”.
 Hence, there might be a contractual agreement between two parties, however these parties are not the ones that will participate in the resolution process when the conflict occurs.

Moreover, according the to the Convention “Recognition and Enforcement of the award may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the competent authority, where the recognition and enforcement is sought, proof that: the award deals with a difference not contemplated by or not falling within the terms of submission to arbitration provided that, if the decisions on matters submitted to arbitration can be separated from those not so submitted, that part of the award which contains decisions on matters submitted to arbitration may be recognised and enforced”.
 This principle is straightforward; if the decision falls outside the scope of the arbitral process, then either of the parties can declare it void. Before the second WIPO Report was published
, it was decided that disputes dealing with geographical indications and personal names will not fall within the range of the UDRP, because national trademark laws concerning those issues vary. However, panellists have not refrained from accepting such cases, every time they were brought before them.

What is worse is that those cases were totally ICANN enforceable, unless they have been challenged before the courts.
 Whilst the reasons why the losing parties have not made an attempt to declare them void will never be revealed, the truth is that according to the basic principles of arbitration these decisions have no effect at all and the party has the right to request “[t]he recognition and enforcement of the award be refused under the New York Convention”.

Another worrying aspect of the UDRP decisions is the default cases. Default cases are those where the respondent fails to meet the 20 days deadline and has not responded to the alleged receipt of the complaint. Default cases are only being considered on the respondent’s behalf, since it is the complainant that initiates the procedure; therefore it is impossible for him to default.

The sanctioned UDRP panellists have ruled that when the domain name holder defaults, it is an indication of bad faith and thus the domain name should be transferred to the trademark owner. Neither does the New York Convention recognise nor mentions the status of default cases. However, common practice in arbitration though depicts that in case one of the parties fails to respond, then the panel does not proceed with the case. This way the panel ensures that the voluntary nature and purpose of arbitration is served and secured. The idea behind this rationale is that, since the parties mutually decided to follow the arbitration procedure, the logical thing would be the dispute to be resolved with both of them being present or better yet only in extreme situations, i.e. where the party continuously fails to respond, to decide the case in his absence.

In a similar vein, and perhaps one of the most distinguishable elements of arbitration is the ability that the parties share to insert clauses during their contractual agreement. The use of substantive and procedural clauses is what distinguishes arbitration from traditional litigation. Arbitration affords the parties the discretional power to insert clauses that will allow them to ensure and achieve the enforceability of the decisions, something that cannot take place in the case of the UDRP.

Traditionally, the type of clauses inserted may vary from the selection of the forum that will deal with the dispute to the selection of the rules that will apply in the dispute; from the desire of the parties to have their decisions in the public domain, to the possibility they have to terminate the proceedings at any time and for whatever reason they feel dissatisfied. Besides, one of the fundamental principles of arbitration is the guarantee of confidentiality. Therefore, the existence of clauses appears as an essential and crucial enforcement tool for the parties’ needs and hence are vital. However, what about the use of clauses in the UDRP?

The answer is vigorous and simple. The use and insertion of clauses in the UDRP is a notion that does not exist. When the domain name owner gets involved in a contractual relationship with the registrar, he is obliged to conform to a predetermined set of rules and terms of contract. The disputing parties have no power to negotiate, insert, reject, or include any clauses that may be considered as vital and assist them in resolving the dispute. However, why is the insertion of clauses such a crucial element in arbitration and why is there an impediment if the option does not exist?

The main reason is that when parties have the opportunity to insert clauses, forum shopping is controlled. During the formation of the contract both parties are able to mutually agree on the forum that they consider better to address their issue. Unfortunately, the UDRP does not provide such an option, even though forum shopping is one of the Policy’s main critical issues. 

Additionally, according to the Policy “[T]he complainant shall select the Provider from among those approved by ICANN by submitting the complaint to the Provider. The selected Provider will administer the proceeding, except in cases of consolidation as described in Paragraph 4(f).
 This means that the complainant, the party not involved in the original contract, has the option to decide at their own discretion, which arbitration centre will deal with the dispute. Definitely, this is not the way to control forum shopping; on the contrary, it is a way to empower it.

These are the main differences between the UDRP and the principles set forth by the New York Convention. Amongst other things, one can also encounter within the UDRP the lack of choice of law, which is determined by the panellists and also the use of precedent, which in typical arbitral procedures is not allowed.

5. The UDRP is Creating a Whole New “ Arbitral” Procedure.

When drafting the UDRP, ICANN wanted to create a cheap and fast mechanism; it is indeed cheap and fast, but at the expense of other process values.
 As Professor Dan Burk pointed out to the House of Representatives and Intellectual Property Subcommittee, “[W]hile efficiency and speed are important aspects of a dispute resolution process, fairness is also important”.
 The UDRP has sacrificed other important virtues for speed and low cost and this is another reason why the Policy is contradicting arbitral procedures.

a. No Information Sharing

The UDRP does not provide an option for information sharing, when the parties need to exchange information. In traditional litigation and in arbitration, discovery exists as a tool that endows all parties with access to all relevant information. Once the parties have been given the required information, they can present a fuller account of the facts. This in turn secures a fairer and more accurate result for both of them.
 Discovery is a particularly important element, because at the outset of many disputes, one party may have the volume of relevant information, while the other party may lack such information.
 When a dispute resolution system diminishes the ability of discovery, it eliminates a device that otherwise serves to equalise the parties’ relative positions. “[T]o the extent that the private system’s inquiry is less thorough, the private system permits the underlying power of the stronger party to persist undeflected”.

The UDRP lacks this option. Arbitrators under the ICANN dispute resolution system base their decisions and opinions on the complaint and response. Each side is only able to submit information and attach documents to which it already has access. Even though in theory the arbitrator has the discretion to request further statements or documents, the arbitrator can only request documents that he is aware of, and such an action seems rather unlikely considering that the decision must be rendered within fourteen days. The process thereby leaves the respondent with no information as to the rights of the trademark owner and leaves the complainant with no method of learning more about the respondent’s intent to use the domain name.

This lack of discovery is insignificant when it comes to blatant cybersquatting cases. However, it appears to gain significance in cases where there is a common law, unregistered trademark. It would certainly cause a great deal of concern if a system like the UDRP was used in the context of consumer disputes, defamation cases, fraud cases, antitrust cases, invasion of privacy cases, or the like. Even though adding procedures that require more information sharing would increase costs and time spent resolving the dispute, it would result in a fairer system. Furthermore, it would still meet its initial mandate of providing a faster and cheaper solution when compared to conventional litigation.

b. No Meaningful Hearings
The UDRP also uses a “hearing” process that makes a poor model for any mechanism that can be called arbitration and involves contested facts, especially contested facts not embodied in pre-existing documents.
 The assigned arbitrator reads the parties’ arguments and attached documents and reaches a decision. The pleadings are not even under oath, but rather under an assertion of good faith; there is no penalty for making false statements either in the complaint or the response.

In a similar vein, there is no adequate system to allow the fact finder to comprehend the asserted facts. Under the ICANN Policy, any kind of hearing would be highly unusual. The Rules virtually prohibit even videoconferences, telephone conferences, and web conferences.
 Instead of hearing witnesses, the arbitrator is required to decide the case based on the facts as presented in written submissions and accompanying documents. This is certainly not helpful. WIPO has conceded that the process would turn out to be inadequate for more intensive and complex domain name disputes.
 The procedure would be totally inadequate for example if the arbitrator was asked to decide on whether a product was defective, a statement libellous, or a market monopolised, if an ICANN-like procedure were to be used as a model for other ODR systems.

Any dispute resolution system that applies law to fact, including a system that operates online, needs to find ways to deal fairly with factual disputes. For example, it may be difficult to approach credibility issues without cross-examination, while some disputes may require the arbitrator to examine tangible evidence.
 “[T]hought needs to be given to the means through which the average [claimant] may submit evidence to the mechanism (certainly not ruling out ordinary mail) and how a mechanism may obtain credible testimony from witnesses (including how and when electronic ‘witnesses’ may be questioned).”

Even in the limited context of the UDRP, arbitrators have noticed its impact when credibility issues arise. Responding to a complainant’s request to cross examine respondent’s evidence in order to establish bad faith, the panel at the time responded that a matter requiring this amount of credibility check would be better resolved “in a forum like the United States Court, that permits for a more probing, searing search for truth. This proceeding is not conductive to such credibility determinations given the lack of discovery and, in the normal course, the lack of live testimony”.
 The limitations on the presentation of evidence make it inadequate even for the cases into which the UDRP has evolved, and definitely for most types of Internet disputes.

c. Unimaginative Use of Existing Means of Technology.

The Uniform Resolution Policy also makes rather limited and unimaginative use of existing technology. Even today, distant parties need to be confined to asynchronous written communication. Video conferencing, or the exchange of video files, would be a unique way to provide the panel with oral and nonverbal information, which may be omitted from a purely written communication. Depending also on the needs of the process, video technologies could be used both synchronously and asynchronously. Whilst of course such a method would not be able to replace face-to-face encounters, it would definitely provide a very sufficient alternative and improvement over a simple exchange of e-mail.
 If written cross-examination would suffice, web-based communication methods such as chat rooms or instant messaging would offer real-time options;
 needless to say, that such options are widely offered in traditional arbitral processes and the parties involved utilise these alternatives for their own benefit.

In a similar vein, the UDRP ignores many existing ADR methodologies. If online dispute resolution were to be applied in other areas, focusing only on stripped-down arbitration neglects numerous richer options. For example, mediators are actively involved in constructing the standards and skills required to adapt to the online environment, whilst a mediated solution could in some cases provide a more satisfying solution to all parties.
 Other techniques, such as early neutral evaluation or mediated settlement conferences may also be useful in the online setting.
 

d. Prejudiced Procedural Rules

The ICANN Rules, like most any system of procedural rules, also illustrate another procedural truth; procedures can and do have uneven impacts, often predictably uneven impacts. Indeed rules can be structured in such a way as to provide a significant advantage to only one side. In the case of the UDRP, even though the rules apply both to respondents and complainants in operation, they will sometimes disadvantage the respondents. For example, the deadline for appeal against an adverse panel decision is ten days for both parties; this seems parallel. Consider though the different situations in which the parties will find themselves. A losing complainant, who did not have control of the domain name before the ICANN process, will still have no control over the name in case he loses and he will be able to proceed to court litigation at any time, since his status quo has not been altered. A losing respondent, on the other hand, will go from having the control over the domain name to losing it, unless a file-stamped copy of a court action is supplied to ICANN within ten days of when ICANN was informed of the panel’s decision.

Additionally, the Supplemental Rules of some Dispute Resolution Providers contain provisions that can easily be considered as a disadvantageous for respondents. For example, while the complainant may choose the time to initiate the proceeding, waiting until he has compiled all necessary documents and artfully drafted his arguments, the respondent is given only twenty days in which he needs to reply to the assertions that he is violating the trademark owner’s domain name.
 Under the NAF Supplemental Rules for example, the respondent is able to request an extension of the time to file his response, if he or she confers with the complainant and files a request in writing along with a $100 request fee, all within the original twenty-day deadline.
 Therefore, respondents, unlike complainants, must pay for the extra time required to prepare their submissions to the complaint raised against them.

6. The Non-Binding and Non-Final Character of the UDRP.

Unquestionably, the most significant difference between the UDRP and typical arbitration is that the UDRP proceedings are subject to de novo review in court.
 By contrast no arbitral procedure is subject to de novo review, since, unless exceptional circumstances require it, arbitration calls for the finality of awards. This very point was well explained in the Parisi v. Netlearning, Inc. case.

In that case, Dan Parisi registered the domain name “netlearning.com” with Network Solutions Inc. (NSI), an ICANN accredited registrar.
 Netlearning, Inc. initiated a UDPR proceeding against Parisi challenging this registration.
 The three-member panel that was appointed to determine the dispute voted two-to-one in favour of Netlearning.
 The three-member panel directed NSI to transfer the registration for “Netlearning.com” to Netlearning.
 Parisi filed a declaratory judgement action seeking a declaration that his registration and use of the disputed domain name was lawful.
 Netlearning moved to dismiss on the grounds that Parisi’s motion was in effect a motion to vacate an arbitration award and that Parisi failed to demonstrate cognisable grounds for such an action under the Federal Arbitration Act (FAA) and the New York Convention.
 The court, per Judge Brinkema, denied Netlearning’s motion to dismiss.

Judge Brinkema distinguished between “binding”
 and “non-binding”
 arbitration awards. Binding awards characterise typical arbitration and are not subject to de novo review in court. They may only “[b]e vacated in narrow circumstances of arbitrator misconduct, serious procedural flaws, or ‘manifest disregard of the law’”.
 These narrow circumstances are found in article 10 of the FAA and in article V of the New York Convention and the case law from cases governed by the FAA.
 On the contrary, Judge Brinkema held, “[j]udicial review of UDRP is not confined to a motion to vacate an arbitration award under 10 of the FAA … The extreme deference of [FAA 10 is limited] to proceedings intended by the contracting parties to be binding.”

The fact that the Uniform Domain Name Dispute Resolution is non-binding may be related to the fact that the official text of the UDRP refers not to “arbitration”, but to a “mandatory administrative proceeding”, though without further clarifications.
 Even though this may be nothing more but a semantic difference, most possibly the difference is of more significance. The author supports the idea that the UDRP drafters understanding that their process is not conventional by what ordinarily is defined as “arbitration” decided to clothe it under the term “mandatory administrative proceeding”. Definitely, the UDRP does not fit easily into the arbitration context found in the FAA and the New York Convention.

Conclusion 

The Pandora’s Box of the Uniform Domain Name Dispute Resolution Policy is definitely open. It is a fact that ICANN’s UDRP is not a typical arbitral process; the principles behind the New York Convention and the Parisi case established that. 

However, no one seems to pay much attention to that fact; the Policy was build upon an incrementalist approach and it managed to acquire the consensus of the Internet and non-Internet community, because it was responding to the political and social gradualism that was required at the time.

The nexus between the UDRP and typical arbitration is basically limited to a common conceptual background; both the UDRP and arbitration resolve the disputes before a third party; both of the systems are based on a contractual relationship; they both involve private adjudicative processes. However, the differences between the two mechanisms are of more importance. The mandatory character of the UDRP, the non-sharing aspect of information, the unimaginative use of existing technology, the non final character of the awards, the non-binding nature of the Policy and many other differences strongly indicate that the UDRP is not based on the New York Convention of 1958 on the Recognition and Enforcement of Arbitral Awards.

Many commentators call the Policy an international scam; even though such a characterisation may be blinkered and prejudiced, the truth is that the UDRP lacks justification. ICANN alongside WIPO should jettison the term “arbitration” from the UDRP and instead of “mandatory administrative procedure” find a more sufficient and equitable characterisation for the Policy.  
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