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Abstract 

...In legal research, the researcher proceeds on the basis of their understanding of the legal technique.  The definition and 
description of legal technique involves an appraisal of the nature and proper purpose of law. With the advent of new 
modes of communication, ranging from video through CAL to the Internet, the issue as to whether these developments 
have fundamentally altered the underlying assumptions of legal research must be addressed.  Perhaps due to the relative 
novelty of such modes of communication, and arguably a technological skills gap on the part of those producing the new 
legal technology, the assumption is that much of these developments encourage the view that law is rule-based,  and 
therefore it is argued that these new modes are encouraging a positivistic approach to law. 

To determine whether such an argument is tenable the current literature on the methodology of legal research will be 
reviewed.  Thereafter to determine if the positivist approach to law is a valid argument, an examination of the content 
and style of the various applications of new technologies within the legal sphere, such Web sites; CAL produced under 
the auspices of TLTP; and LEXIS will be undertaken. 

By assessing the implications of the new technological modes of research currently available, the need for a change in 
approach to encourage a broader view of the skills involved in legal technique may be evaluated. 

Background 

The focus in the academic community, reflected within Quality Assessment initiatives, is one of developing transferable 
skills, rather than merely concentrating on the dissemination of vast amounts of detail. Effective legal research is 
undoubtedly an essential component of legal problem solving. Hence the skills of legal research must surely be one of 
the academic's main tasks.  This is a task not assisted by the upsurge in student numbers. 

With the growth of student numbers new technology has been embraced by many as the solution to the increased 
pressures on academics who are grappling to transform traditional lectures in order to promote transferable skills within 
their students.  New technology, for our purposes, ranges from video through CAL to on-line databases. It is now time to 
reflect upon these developments and the adoption of them, to determine whether whilst solving some of our problems, 
they are not fundamentally altering the legal research technique, and indeed the face of legal research methodology 
itself.   

Stages of Legal Research & The Technological Input 

Current literature on legal research skills produced for students often concentrates on the mode of information collection
(1), presenting the legal research function as being something akin to the following model: 

Develop a research plan: 

� Collect facts  
� Analyse facts  
� Identify issues of law/ issues of fact  
� formulate plan 
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Undertake Research: 

� identification of relevant source material  
� obtaining the relevant source material  
� using the source material properly 

Inherent within such a model is the initial analysis of the problem, an evaluation as to whether the problem is indeed a 
legal problem or whether root of the problem lies elsewhere.  It is essential that the importance of identifying the 
circumstances of the issue is not ignored.  It should also be remembered that the researcher is not overkeen to translate all 
aspects of life into legal issues. 

Current innovations in law teaching include a move towards clinical legal skills, including using 'real life' situation such 
as  client counselling and negotiations.  Such developments are recognition of the importance of law in context.  The 
main disadvantage for legal academics is that the conversion from traditional teaching methods to such innovative 
methods involves time, effort and above all challenging the approach adopted by other members of staff.  Innovation can 
be threatening.  Our concern is whether legal research methodology is undergoing such changes (as is seen in teaching 
techniques), and if so to address the role played by new technology in these advancements.  

New Technology 

The availability of new teaching material as a result of new technology certainly ought to be a part solution to the 
increasing burden of increased student numbers. One of the great advantages of new technology is that it allows 
information to be stored more effectively and distributed more widely, yet paradoxically, it creates potential difficulties 
regarding privacy and ownership of information.  Not all academics want to freely distribute their efforts. The TLTP 
projects must be applauded for the initiatives of producing inexpensive software. 

Yet TLTP software is not the sole solution. New technology certainly has advantages, but it is not without its barriers.  
Many problems stem from the desire to implement technology, most obviously the hardware resources necessary to 
accommodate such learning.  The dissemination of information of appropriate technology has also been problematic, 
relying somewhat on the desire of individuals to take initiatives to discover the potential providers. 

Within the legal sphere, the description of computer technology as 'new' may seem surprising - yet when one of the 
authors left University in 1991 apart from a seminar on LEXIS she had never used, nor even been encouraged to use a 
computer!  To reflect therefore on some of the developments available with a focus on legal research methods, two 
sources will be explored: LEXIS and IOLIS. 

1. LEXIS 

Run by Butterworths, LEXIS has been around since 1980.  It is a fairly comprehensive computer database that functions 
as a law library of journals, articles and court decisions from around the world including European Court of Justice 
rulings and decisions by the Canadian and American Supreme Courts.  LEXIS has no doubt been used by virtually all 
legal academics and a fair percentage of practising lawyers, so it needs no real introduction. [Any criticism of the library 
range is of course from a Scottish viewpoint e.g. as the Scottish case reports are not complete, S.I. that apply solely to 
Scotland are not included.] 

Whilst LEXIS is not overly complicated to use, especially for those who are now able to use the Windows 4 version,  it 
does require initial training and not just on the various commands that have to be used.  LEXIS searching requires 
specific research skills, the user having to identify key words and appropriate links.  Searching by the unskilled is likely 
to be time consuming and not overly fruitful.  This need for broader skills is not denied by Butterworths: 

"It is a service which, if used with legal knowledge, a grasp of the legal problem being researched, an understanding of 
primary and secondary source materials plus a lively imagination, can help the lawyer or accountant to retrieve from its 
vast libraries material which, when analysed, may prove to be precisely relevant or helpful in solving the problem being 
worked on. "(2) 

Quite.  However, for new researchers within our precedent orientated legal systems, the temptation is to view the object 
of LEXIS searching and legal research in general as an exercise in getting the very latest decision.  The assumption being 
that the latest decision is the 'best' decision.  This is very much a legal realist sort of approach - law is the result of our 
experience of what the court is doing.  Notwithstanding that the latest decision of the House of Lords creates a binding 
precedent (assuming it is a decision within the legal system in question), it is still important that the analytical skills of 
lawyers are not limited to mere acceptance that the decision is 'good'.  Progress requires critical analysis of the present, 
and in determining the present there is a need to appreciate the basis from which our current rules developed. 
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LEXIS serves a purpose, and serves that purpose well, yet for those developing legal research skills, they must be on 
their guard to ensure the attraction of technology does not overtake the pursuit of a holistic understanding of law. 

2 CAL - IOLIS 

It is within University that the foundations for our approach to law are developed.  One of the main criticisms of 
education in recent times has been that it encourages surface learning.  Perhaps the challenge to avoid surface learning in 
law is more difficult, since for some law is simply a collection of rules.  The IOLIS programme is now up and running in 
many Universities, and in Scotland the Scottish software consortiums product has recently become available, and is 
likely to be implemented and incorporated into curricula for the next academic year.  Both products have some similar 
features, in the presentation of materials. 

The relevancy of the impact of the design of these products on the development of the users view as to the nature of law 
and purpose of legal research ought not to be ignored.  The computer medium lends itself to becoming a glorified 
distance learning package, with simple short test/multiple choice type assessments often (but not exclusively) being 
incorporated.  Whilst these questions are useful for the user to determine whether they are making the required progress, 
they can potentially encourage the idea that in law there is a 'right' solution.  Where students do not input the 'correct' 
answer are they necessarily 'wrong'? It maybe that their approach and reasoning also has some validity, but is this aspect 
of law, the debate and analysis of underlying principles and concepts being adequately dealt with?   

This is an issue that the producers of such packages must reflect upon, especially if they are to seriously maintain  the 
objective of encouraging transferable skills.  This type of approach to software encourages a rule based view of law.  
That law is a series of rules that can be applied to solve a particular problem.  Law as rules develops a positivistic 
approach, which excludes the potential researcher from seeking to analyse the context of those rules and to question the 
origin of them.  Moreover the broader nature of law, law as a social phenomena is almost ignored. 

Moving from the general design of IOLIS, the 'Finding the Law' section merits discussion.  Certainly the section is most 
useful for introducing the researcher to the various sources available, as well as generic library skills.  It is a package that 
will no doubt be of great assistance to students.  What this programme does not provide is an incentive for students to 
view legal research as part of the intellectual rigour of law.  Most using this programme will perceive it as a helpful tool 
in obtaining their goal, being able to find relevant information to solve their problem.  That research involves not only 
discovering and obtaining information, but also should involve a questioning of the validity or purpose or origin of the 
law which is relevant to their problem is not encouraged or even dealt with by contemporary CAL packages. 

IOLIS and LEXIS are useful, but cannot replace the need for seminar activity and debate, putting the skills of effectively 
retrieving legal information into a holistic philosophical perspective. The current danger is that the over reliance on such 
technology, in order to appear up-to-date or innovative, will promote either base positivistic rule approaches to law or 
realist case-based approaches. This concern  has lead to a call for a new jurisprudence for technology.(3) 

Considerations for the Future of Legal Research 

Thus far the position of new technology in assisting with the traditional model of legal research has been investigated.  
Certainly there are issues that still need to be addressed: such as how best to ensure that legal research is presented as a 
skill not as a rule to get the right/most recent answer. However, the advent of new technology and new resources open to 
us should be the catalyst for reviewing how the skills of legal research are currently taught but also of our educational 
aims in such teaching. 

The contention therefore is that in analysing the teaching of legal research methodology, the fundamental issue that must 
be addressed is the function of legal education.  Is it appropriate to support the proposition that "University law schools 
concern themselves with the study of law not lawyers"(4)?   The purpose of legal education is, of course, currently in 
turmoil.  Investigation of the role of legal education vis-a-vis training has been a matter for review not only for bodies 
such The Law Society Of Scotland, but was the subject of the ACLEC First Report on Legal Education and Training(5).  
Further projects are being undertaken to review other aspects of legal education such as "General Transferable Skills and 
The Law Curriculum"(6) 

The importance of placing  law in context cannot be ignored. A understanding of the sociological impact of law and 
process gives students an opportunity to evaluate the law from a broader perspective, to glean an appreciation as to 
whether a particular rule serves its function.  Introducing a broader appreciation of law does not diminish from the 
intellectual rigour of law, rather it encourages the development of ideas about law, it's purpose and it's function in 
society.  The intellectual rigour of law, has not always been respected.  When teaching legal research methodology, it is 
our duty to ensure that students do not fall into the rule or case fallacies identified above. 

Yet perhaps it is not just within the sphere of legal research that the role of education has not been properly developed. 
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New technology has not as yet been properly exploited within law users.  The model of legal research with which we 
have been working with, presupposes that the main task of both the practitioner and the researcher is to solve a particular 
legal problem.  The focus of research is reduced from general principles to rules and remedies applicable to the dispute in 
hand.  The advent of new technology brings the opportunity to move our approach to the function of law from being 
retroactive, responsive to particular problems to being proactive.   

The wider dissemination of information should be seen as the opportunity to change from legal advisers on particular 
problems to the providers of generic information. Within such a framework the focus should move towards almost a risk 
management role.  Advising clients of the general effect of law in their spheres of operation and engaging with them in a 
risk assessment exercise is necessary. The role for thorough research combined with an understanding of the foundations 
of the specific principles, and their practical application would thus be paramount. 

Conclusions 

This brief examination into new technology and its implications for legal research and teaching methodology has alluded 
to a continued adherence to a rules based positivistic approach with an emphasis towards using technology as a means 
for information retrieval rather than encouraging more transferable research and 'real life' skills amongst its users. 
Simulations are used, and in fact form part of assessment, in other disciplines and need to be developed within the legal 
field as well. 
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