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1.

Introduction

In modern information economy, firms employ competitive strategies which are fundamentally
different from those that prevail in other – more traditional – economic sectors. This differentiation
could be primarily seen as an entrepreneurial and intuitive response to the distinctive characteristics
of a rapidly changing and fluid economic environment to which competing firms in the IT sector
have constantly to adapt. On the other hand, however, this differentiation also calls for a new
understanding regarding the role of competition law and policy in those high-tech industries.
One of the most debatable topics in this antitrust-related searching for solid and consistent economic
and legal foundations in the IT sector is the interface between intellectual property (IP) law and
competition law, for both legal frameworks carry with them the seeds of a potential destructive and
tense relationship. The central question appears to be whether an intellectual property right (IPR)
holder is entitled to be immune from the enforcement reach of competition laws exactly due to very
existence of the IPR he enjoys which is by its very nature a monopoly conferring privilege.
Answering negatively to the latter question poses, however, two additional dilemmas: if an IPR
holder is to be subjected to antitrust law, under which circumstances could a refusal to provide
access to a competitor to an IP-protected product (or service) be regarded as abusive exploitation of a
statutorily conferred monopoly? And secondly, having established the presence of such
circumstances that render the refusal as abusive, is mandatory licensing of the IPR itself the most
efficient remedy that could be effectively imposed in order to reconcile IP and competition law?
The issue of mandatory access to an essential facility has gradually become a topic of great concern
for the IT sector due to the fact that IPRs are serving a distinguished “market allocation” function
which is absolutely necessary for the preservation of the incentives to innovate in the IT market,
while many IP-protected products of modern economy have evolved to become industrial standards.
For more that a decade now, US and EU antitrust relations have struggled to find a balanced level of
common methods and values employed to judge such “mandatory access” cases. The tool so far used
in the two sides of the Atlantic may have incorporated different elements in each jurisdiction but has
been commonly based on a version of the “essential facilities” theory, originally developed in US
case law and theory. In this paper, it will be argued that recent enforcement actions in both EC and
US reveal that whereas the European Commission may be ready to expand the circumstances under
which dominant firms could be forced to give access to an “essential facility” they control, at the
same time the US Supreme Court is rather moving towards a more restrictive approach regarding
“refusal to deal” cases. Chapter (II) offers some of the basic principles that influence competing
firms in the information economy and highlights the implications for the consistency of antitrust
analysis that will follow. Chapter (III) discusses in more depth the concept of the interplay between
IP and competition law and the problems it poses for a coherent antitrust analysis. Chapter (IV)
analyses the US case law regarding the employment of Section 2 of Sherman Act in cases involving
refusal to deal conducts with a particular interest in the applicability of the essential facilities theory.
Chapter (V) explores the European approach regarding refusal to deal and essential facilities, but this
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time with an explicit reference to the IP-related aspects of the information economy involved.
Finally, Chapter (VI) concludes.

2.

Information Economy: the peculiarities for the IP/antitrust interplay

2.1 The peculiar role of cost structure in IT sector – Supply-side economies of
scale
The successful commercialization of many new products in the IT sector presupposes frequently
huge fixed and sunk costs incurred in the research and development (R&D) level. For example, it has
been reported that Microsoft and IBM spend annually over 6 and 5 billion dollars respectively on
R&D.[1] On the other hand, however, once the product has been successfully introduced in the
market, the reproduction of additional copies adds only minimally to the total cost due to the fact
that, as it will be explained below, the marginal cost of replication is very low (e.g. the formulation
of a mathematical algorithm and its incorporation into a software code or interface, created under the
R&D activities of a software company, may be the result of substantial and costly investments,
however the costs of reproduction and re-implementation of the algorithm in subsequent applications
are only minimal, for the latter may be characterized in economic terms as a non-rival good[2]).
Additionally, most of the production costs in today’s digital economy are by their nature “first copy
costs”:[3] modern industry sells products that are technologically speaking very easy to copy;
anyone who buys a Sony-produced set of music compositions in a digital format may reproduce
additional copies with a very small incremental cost. The cost-related peculiarities of IT industry are
reinforced by the fact that information goods exhibit also very low distribution costs; the easy-totransfer character of information goods adds to the complexity of the issue, since physical replication
is not any more necessary and the shipping component may thus become very easy and cheap.[4]
All these parameters taken together reveal a peculiar sector of the economy with very high fixed
(sunk) costs of production, very low marginal cost of replication and low distribution costs resulting
to the emergence of significant supply-side economies of scale[5] with fundamental antitrust
implications in terms of market structure, size and efficiency.[6] Additionally, the minimal level of
marginal costs poses a second and also antitrust-related concern: if the marginal cost is zero, whereas
the production costs involve huge investments in R&D and are of a “first copy costs” nature,
allowing considerable room for free-riding once the R&D proves to be in commercial terms viable,
an incentive deficit arises, for no rational firm will find it ever profitable to enter this competitive
race for R&D without a legal guarantee that would offer to some extent a degree of monopoly power
over the possible rewards that such a R&D activity could generate in future. It will be argued that the
above incentives deficit is being dealt partially by the assignment of intellectual property rights to
such non-rival goods, as software interfaces and protocols, music, database structures and data, etc.
[7] However, this legal construction carries with it inevitably the seeds of a possible contradiction
between those two legal frameworks: the intellectual property law (IP law) and competition law.[8]

2.2

Demand-side economies of scale: Networks effects

Information economy exhibits also strong demand side economies of scale: modern IT economy is
characterized by strong “network effects” which occur when a person’s benefit from using a product
increases proportionally with the number of people who also use it. Network effects may be socially
beneficial as they play a leading role in making technology affordable for ordinary consumers. For
example, application software written for Windows Operating System (OS) has gained widespread
users’ acceptance exactly due to fact that enough users (in fact, the majority) have been also attracted
to the same OS, lowering thus the costs for consumers who just have to follow a single and fully
integrated platform in order to accomplish their tasks. Problems, however, may arise when a firm
controlling an “essential” part of a network through interfaces and standards (an “information
bottleneck”) may be tempted to “lock-in” customers and extent its control to adjacent markets.
Accordingly, the growing importance of those networks in our modern economy raises also new
competitive concerns: interoperability and the control of interfaces. A coherent competition law
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approach should be concentrated on how to deal with both issues in order to prevent the use of such
a monopoly power as a mechanism to destroy competition in adjacent markets, while not destroying
the incentives mechanism which generates beneficial social wealth by rewarding the risky, ingenious
and talented entrepreneur.
2.3

Standardization

Related also to this “network effects” theory is the fact that in the complex and fast-changing world
of information economy simplicity and standardization are the “key” words. In the IT sector, a huge
number of different products are tightly bound up through interfaces.[9] A personal computer, for
example, consolidates different products (microprocessors, chips, monitors, application software,
etc.) which taken together comprise an overall system. This integrated system is allowed to function
properly only because an Operating System (e.g. the most popular is Microsoft’s Windows) checks
and balances thousands of different applications and commands. The operating system offers the
standard upon which programmers and ultimate users rely in order either to release and
commercialize compatible software or ultimately use various software programs in the same
personal computer, respectively. Thus, this standard provides two market functions: a) allocates
efficiently scarce resources necessary to develop new software, as programmers preserve time and
funds by writing one code version compatible to each OS, and b) enhances consumers welfare, as
users do not waste time and money searching around among dozens of incompatible with each other
OS in order to find the one compatible with the particular software they are interested in. A standard
may also be adopted de facto by the relevant industry itself, as is the case for the IMS database which
is apparently governing fundamental aspects (marketing) of the commercial activity of most
pharmaceutical companies in Europe.[10] Both cases represent a new competitive concern: once the
relevant standard has been widely adopted, the combined reading of “network effects” and “lock-in”
theories suggests that the relevant industry will face great difficulty in switching to an alternative
standard, since switching costs may constitute an insurmountable barrier to entry and this implication
may have adverse effects on future innovation. The whole concept implies that there is inherently a
further standardization/innovation tradeoff that an antitrust analysis should also incorporate.

2.4 Innovation is the King – Intellectual Property Rights (IPRs) as a Sword
and a Shield
The distinctive characteristic of IT economy lies, however, to the inevitable recognition that any
failure to follow the rapid innovation race may be fatal for any firm, even a dominant one, competing
in the market. As Shapiro states it, “the classical notion of the sleepy monopolist just does not fit this
sector”.[11] Accordingly, the evaluation of performance in IT industries is governed mainly by the
innovation element and not pricing. The increased importance of innovation has awarded to IPRs a
greater role in establishing competitive advantages compared to the traditional sectors of agriculture
and industry,[12] for IPRs appear to be the last weapon, a sword, against infringing firms that try to
take a “free-ride” on an IP-protected product or the shield as well, mounting counterclaims against
those firms that bring infringement claims.[13] In practice, recent data confirm the substance of the
argument for the importance of IPRs in the technology industry: for the year 2004 in the
comprehensive list of US patent award recipients, the top ten ranking includes only firms active in
the IT sector, with IBM, as top of the list, being awarded the astonishing number of 3.248 patens,
68% more than second placed Matsushita (also a “high tech” firm).[14]

2.5.

The role of monopoly power

It appears from the above analysis that in high-tech, knowledge-based markets, firms actually
compete for the market rather than in the market.[15] The vigorously competitive nature of the
innovation race leads to a paradox: by pursuing under extremely competitive conditions the primacy
at the “election of the de facto standard” phase, firms envision and pursue their transition into a
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situation which economists would describe as “the winner takes it all”; hence, the market is
dominated at any given time by a single product, while the continuous innovative struggle offers
competitive pressures which inevitably come from the future.[16] Accordingly, there is a clear coexistence between competition and quasi-monopoly which may be seen at odds with traditional
antitrust principles. Indeed, Judge Penfield Jackson, when dealing with the Microsoft case in US,[17]
could not avoid reaching the strange and contradictory conclusion that Microsoft was simultaneously
a quasi-monopolist and a fierce competitor.[18] However, one must be cautious before arguing that
this aura of innovation alone, as a potential competitive constraint, is in the position to discipline
effectively the market and erode monopoly power. It could be, though, fair to argue that in the
antitrust analysis of the information economy the simple presumption of monopoly power must be
always contrasted to the self-evident fact that most of today’s leading companies in the IT sector are
obliged to continuously improve the quality of their products and/or offer new products in order to
protect their current positions and sometimes even their sheer existence.[19]

3.
3.1

The Interface between Intellectual Property Law and Competition law
Intellectual property law as a “market creator”

From an economic point of view, property rights in general are viewed as a necessary condition to
achieve both static and dynamic efficiency.[20] They constitute the essential part of a legal
framework that ensures society’s peace and order and allows innovative and risky entrepreneurs to
control their assets and collect peacefully the rewards of their creative efforts. This is achieved by
creating strong and legally enforceable rights of exclusivity. The exclusive nature of property rights
is well equipped to deal with the usage of the so-called “rival” goods, i.e. private goods which are
characterized by rivalry in usage; a classical example is a particular set of clothes: only one person
can wear that particular piece of clothing at that instant.[21] Because of this characteristic in terms of
rivalry, economic theory suggests that it is generally optimal to let that single person (who owns this
rival and private good) to decide exclusively how it ought to be used.[22]
However, a “non-rival” good, i.e. one that can be used simultaneously by many people (e.g. a
mathematical theorem), exhibits a different characteristic: the marginal cost of reproduction of a
non-rival good, once it has been discovered, is zero (e.g. it costs me nothing to use the Pythagoras’
theorem once it has been formulated).[23] This circumstance does not permit the existence of an
efficient market, since economic theory suggests that resources are only allocated efficiently when
price is equated with marginal cost. In the case, however, of a non-rival good, if its price is to be set
above zero, there will be inevitably an inefficient outcome; on the other hand, if the price must be
equated with zero, there will be no incentive for private agents to undertake the risks and costs of the
underlying research activity at the first place due to the inherent risks of imitation once the creation
is marketed which will jeopardize the appropriation of rewards on behalf of the original creator.[24]
The resolution of this “Gordian Knot” is achieved through the assignment of intellectual property
rights (such as copyrights and patents) for non-rival goods: IPRs are the artificial catalysts that
convert non-rival goods into private goods by legally securing for creators and inventors appropriate
rewards deriving from their activity in the form of a legally enforceable right to exclude other
individuals from accessing the protected good.[25] In other words, intellectual property law may be
seen as a statutory framework with “market allocation” functions, for (at least to some extent) it
creates a market where possibly none could have been existent out of the interplay of normal laws of
supply and demand.

3.2

The tradeoff between intellectual property law and competition law

This legal construction, namely assigning exclusive and legally enforceable property rights to nonrival goods, involves inevitably a tradeoff: by assigning to any intellectual property a legal right of
exclusion, IPRs may also confer to their holders the ability to exercise market power which can lead
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to allocative inefficiencies. Hence, IPR holders may restrict output levels in order to achieve higher
prices and maximize their profits. Thus, IP law may encourage innovation, while at the same time
bears the risk of promoting monopolistic outcomes.[26]
Accordingly, there seems to appear, at first glance, an inherent conflict between two different legal
frameworks: the intellectual property law and competition law. However, it can be argued that these
two bodies of law are actually complementary in nature, even though they contain both convergent
and opposing elements, which render the final balance uncertain.[27] The convergence lies in the
stated “common purpose of promoting innovation and enhancing consumer welfare”[28]: in fact,
both laws are equally aimed at encouraging innovation, industry and ultimately competition itself.
[29] However, whereas antitrust law seeks to achieve this through the elimination of behaviors and
practices that restrict competition, intellectual property law pursues the same aim in the opposite
way, i.e. by creating legal monopolies and altering the competitive paradigm.[30] It is from this
friction between these two different and opposing policies that conflicts may arise.
Economists and antitrust scholars have long attempted to define the balance and the boundaries of an
economically efficient tradeoff between the protection of intellectual property and the reach of the
antitrust laws.[31] At the core of this tradeoff are a) the grant, scope and duration of IPRs, and b) the
exploitation of IPRs. The first element (grant, scope and duration) goes beyond the reach of
competition law and policy considerations.[32] In the case law of the European Court of Justice
(ECJ) the clear message has been established that the determination of the conditions and the
procedures of the grant of IPRs lie to the competency of Member States according to Article 295 EC,
which dictates a robust no-interference rule in favour of national property law systems.[33]
The exploitation, however, of IPRs under certain circumstances has been traditionally within the
proper function of competition law as a legitimate limitation of the exercise of the IPRs. The ECJ has
repeatedly resorted to the idea of “core rights”, according to which EC law must refrain from
intervening into the “specific subject matter” of an IPR which corresponds to the existence of the
protected right and offers therefore immunity from the application of EC law.[34] This interpretation
includes efforts by IPR holders to enforce an exclusive right to sell or manufacture an IP protected
product,[35] as well as refusals to grant a license, even if that is an act by a firm holding a dominant
position.[36] Beyond that “normal exercise”, however, there is created a conflict: a practice that may
be perfectly lawful under IP law, may nevertheless infringe competition law.
Accordingly, there is an urgent need for defining a “safe haven” for the exercise of IPRs. Within the
EC context, the tool used for that purpose has been the “exceptional circumstances” test introduced
in 1995 by the ECJ’s judgment in Magill,[37] even though in 1988 the court had already left the door
open for determining abusive conduct under such circumstances in its Volvo[38] and Renault[39]
judgments. However, it will be argued below that the boundaries of that test are far from clear and
well established, as is shown by the insistence on behalf of the European Commission to apply a
different “essential facilities” test in its IMS[40] and Microsoft[41] decisions and the ECJ’s
subsequent judgment in IMS,[42] which unfortunately did not address adequately all the open issues.

3.3

IPRs and market power

In order for competition law to be allowed to act as a limitation at the “exercise level” of IPRs under
the “exceptional circumstances” test, there must be properly established, according to the
fundamental principles of competition law, that the IPR holder is enjoying a considerable degree of
market power in a properly also defined geographical and product market. As noted above, IPRs
ensure the exclusion of rival firms from the exploitation of the IP-protected product. This proposition
led naturally the US Supreme Court to declare in a 1984 judgment that “if the government has
granted the seller a patent or similar monopoly over a product, it is fair to presume that the inability
to buy the product elsewhere gives the seller market power”.[43] This presumption was, however,
rejected in the concurring opinion where Justice O’ Connor explained that market power exists only
when there are no close substitutes to the IP-protected products. Following the above 1984 judgment,
courts have been extremely reluctant to establish market power based solely upon the ownership of
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intellectual property.[44] Indeed, market power may be associated with IP-protected products only
insofar there are no alternatives which can be considered to a sufficient degree as potential
substitutes. Hence, in a market survey conducted in 1981, only in 27% of the reported cases there
was established that IPR licensors did not face any alternative supplier.[45]

3.4

Innovation and market structure

Competition law is concerned with its traditional aim of encouraging competition by limiting the
exercise of market power by firms in oligopolistic/monopolistic markets. IPRs, such as patents and
copyrights, on the other hand may confer market power on the IPR holder with a view actually to
encouraging innovation by protecting the IPR holder from competition. The tension that is
potentially created between those two legal frameworks has commanded the attention of academics
and policy makers regarding another issue: the relationship between innovation (and intellectual
property) and market structure. The central concern is whether concentrated market structures, which
actually induce allocative inefficiencies from an economic point of view, tend nevertheless to
promote socially beneficially R&D by lowering costs and/or offering new products and technologies,
in which case antitrust prohibitions which tend to interfere with and alter the competitive paradigm
may in fact be detrimental to the social welfare.[46]
Much of the debate emanates from Schumpeter’s work[47] which provoked a long line of
economists into considering the effects of this interplay between market structure and innovation.
Schumpeter argued that there is a positive relationship between innovation and market share and that
large firm size and innovation are also correlated. Taken together these arguments formed the
Schumpeterian hypothesis that large firms operating in concentrated industries, instead of
competitive markets, are the engines of technological progress, for these large and diversified firms
are well-suited to take advantage of scale economies in order to undertake risky R&D projects, some
of which will lead to commercially viable innovations.[48] On the other hand, however, there has
been a totally opposing theoretical argumentation, based mainly on Arrow’s work,[49] that
competition, and not monopoly, drives innovation; a monopolist has fewer incentives to be involved
into further innovative and research activities, as he is already enjoying a “quiet life” by capturing
most of the business there is to get.
The relevance of this debate to the intriguing concept of IP/antitrust interface in the IT sector lies to
fact that a) information economy is characterized anyway by strong supply-side economies of scale
which tend to favor large market sizes, b) the high rate of innovation is also one of its distinctive
features leading to a situation where often “winner takes all”, and c) IPRs role is increasingly
important as a temporary protection from competition and a potential source of market power. The
natural question then comes forward regarding the appropriate role for antitrust policy that has to
accommodate the traditional principles of promoting competitive market structures, while being
cautious enough not to destroy the so important incentives-reward mechanism that supports the
whole IT market. In other words, the real question is whether an antitrust prohibition in the form of a
mandatory license of an IPR, while intending to establish more competitive outcomes by introducing
new players in the market, is in fact destroying concentrated structures that may be more beneficial
for society.
Several recent studies, despite their methodological problems, have established that older
Schumpeterian ideas regarding the positive relationship between firm size and innovation find little
empirical support.[50] Baker analyses the validation of those arguments in the light of opposing
argumentation and establishes that the issue of appropriability through various means, as IPRs, may
offer a connective factor: “These theories, which framed the traditional debate about the connection
between market structure and innovation, are not necessarily inconsistent. They can be rationalized
as suggesting that competition promotes innovation if the innovator can assure reasonable
appropriability through means other than prior monopoly, for example by relying upon intellectual
property protections”.[51] His argument is that when the competition is in the form of “winner
takes all”, competition is actually promoting innovation, for the prize of success in this innovation
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race, i.e. the assignment of an exclusive right as a patent, is large enough for every firm to induce
innovative incentives. That presupposes that there is an appropriation mechanism after the
innovative product has been marketed, e.g. in the form of IPRs, which give to the inventive
entrepreneur the necessary reward and a priori incentive to innovate and commercialize his
inventions without there being any need for prior monopoly to provoke investments in R&D.
However, when competition is “winner takes all” competition and there are fringe firms in a
collaborative and/or complementary relationship with the dominant player (a very common concept
in IT markets), the analysis of innovation incentives takes a new form. The dominant firm is tempted
to use exclusion tactics in order to preserve its dominant position and deter fringe innovation in
complementary markets e.g. by refusing access to its IP-protected product or changing/redesigning
its format. This line of reasoning suggests, according to Baker, two important points: “first … it is
unlikely that the dominant firm’s innovation incentives would decline substantially as a consequence
of antitrust enforcement in industries where innovation competition has strong winner-take-all
properties. Secondly, antitrust enforcement can make a big difference to rivals when the dominant
firm is exploiting a collaborative or complementary relationship to exclude them. Enforcement of
antitrust’s prohibition against monopolization thus can be expected to encourage fringe firm
innovative effort without markedly discouraging dominant firm innovate effort when innovation
competition is winner-take-all and the dominant firm takes advantage of a complementary or
collaborative relationship to exclude”.[52] In a following chapter, it will be argued that the approach
adopted by the European institutions (Commission, ECJ) is mainly based on an analogous
presumption regarding the positive effects that rigid antitrust enforcement in the form of mandatory
access to IPRs may have in adjacent markets to the dominated one. The Commission particularly has
already introduced in its Microsoft decision an incentive-related balancing test that has significant
implications for the analysis of IP/antitrust interplay. However, it should be noted in advance that the
debate is far from settled.

4.

Refusal to deal and essential facilities theory in US

The most practical question of the interface between intellectual property and antitrust law is
whether the exercise of the privilege which is permitted by an IPR, i.e. the right of exclusion
conferred upon an IPR holder regarding the exploitation of an IPR-protected product, may cause
antitrust liability and under which circumstances. Section 2 of the Sherman Act in US and Article 82
EC within the European context attempt to deal with the demanding issues of determining the range
of permissible acts that are acknowledged for firms that enjoy a certain degree of market power.
Taken as granted that authorities and courts manage to establish market power in case the alleged
conduct involves conduct by a firm which relies on an IPR to exclude firms from the market, in both
sides of the Atlantic the competent institutions have expressly or tacitly embraced a version of the
“essential facilities” theories as a subset of the wider concept of “refusal to deal” theory. In this
chapter, we explore the historical evaluation of the essential facilities theory in US case law.

4.1

Anticompetitive conduct under Section 2 of Sherman Act

Section 2 of the Sherman Act is analogous to Article 82 EC and makes it unlawful “to monopolize,
or attempt to monopolize … any part of the trade or commerce among the several states”.[53] Both
claims (monopolization and attempt to monopolize) require a degree of market power and some form
of anticompetitive conduct.[54] The term “anticompetitive conduct”, however, retains willfully in
US case law a rather open-ended dimension; hence, a US court has once declared that
“anticompetitive conduct can come in too many different forms, and is too dependent upon context,
for any court or commentator ever to have enumerated all the varieties”.[55] It would be, though,
fair to note that in cases of unilateral refusals to deal (generally speaking, not only in IP-related
unilateral refusals to deal), US courts have established that such conduct may fulfill the criterion of
“anticompetitiveness” in specific circumstances, as when the alleged conduct reveals an
anticompetitive intent,[56] when there is no valid business justification for the refusal[57] or where
the refusal involves an “essential facility”.[58]
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4.2

Essential facilities theory (in a general context)

The essential facilities theory in US case law does not constitute an independent cause of action but
rather a monopolization claim (Section 2) as a subset of the wider category of antitrust concerns
analyzed under the wider heading “refusals to deal”.[59] As a general rule, US courts have
repeatedly recognized that in most circumstances antitrust law does not impose to dominant firms a
general obligation to deal with competitors;[60] however, the Supreme Court has also established
that “the high value that we have placed on the right to refuse to deal with other firms does not mean
that the right is unqualified”.[61] Hence, in the presence of those extraordinary circumstances, “…
where facilities cannot practically be duplicated by would-be competitors, those in possession of
them must allow them to be shared on fair terms … [as] it is illegal restraint of trade to foreclose the
scarce facility”[62]. Thus, the essential facilities theory may be seen as a limitation principle on a
monopolist’s property right, as it grants to competitors (under some extraordinary circumstances) a
general right of access to a scarce (essential) facility owned and controlled by a monopolist.
The applicability of the essential facilities theory depends upon the ability on behalf of any claimant
who has been denied access to a monopolist’s product or service and therefore seeks judicially
mandatory access to this essential asset to prove the existence of those extraordinary circumstances
that may render this unilateral refusal to deal as a violation of Section 2. US courts have adopted a
rather stringent test for that purpose which must be satisfied before imposing antitrust liability under
the essential facilities theory. In MCI Communications,[63] it was established that a party must prove
four factors, and particularly that a monopolist (a) controls a facility which is regarded as essential
for competitors, in the sense that (b) it constitutes an input without which no firm can compete with
the monopolist because competitors are unable to practically or reasonably duplicate it and its
control by the monopolist carries with it the power to eliminate competition, and (c) refuses to grant
to competitors access to that facility provided that (d) access to that facility is practically feasible and
there is no legitimate business justification for such a refusal.[64] Applying analogous tests, US
courts have labeled as an “essential facility” various assets ranging from railway bridges[65] and
local telecommunication networks[66] to “multi-area” ski tickets[67] and newspapers.[68]
Before turning to the enquiry regarding the applicability of the essential facilities theory in EC
competition law, it is useful to address three interesting issues, with significant implications for the
IP/essential facilities interplay, regarding (a) the classification of the theory within the wider concept
of “monopolization claims”, (b) the existence (or not) of a further requirement that there must be two
separate relevant markets in order for antitrust liability to be established under this theory, and (c)
the implications of the recent Supreme Court Trinko[69] judgment for the evolution of the theory.

4.3

Essential facilities and Monopolization Claims

One of the most-often cited cases regarding unilateral refusals to deal is the decision by the Tenth
Circuit Court of Appeals in Aspen Skiing,[70] where the court applied explicitly the essential
facilities theory and established antitrust liability on behalf of a ski resort firm which decided
unilaterally to terminate a long-standing agreement with a competitor in providing a joint “multiarea” ticket that allowed customers to visit and use both resort’s facilities at a discounted price. The
asset that was characterized by the court as essential was the “multi-area” ticket itself. When the case
reached the Supreme Court,[71] however, the latter upheld the antitrust liability but declined to
characterize this asset as “essential” for competitors; instead, it condemned the conduct under the
wider concept of “monopolization”, as the Court found no valid business justification for the
termination of this long-standing, profitable and joint practice; the only explanation for this unilateral
refusal to deal could be that the defendant company had “an anticompetitive intent” which was
demonstrated, according to the Court, by the “decision by a monopolist to make an important
change in the character of the market”.[72] The “anticompetitive intent” criterion was also
employed by lower federal courts. In Image Technical v. Eastman Kodak Co., the Ninth Circuit cited
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Supreme Court precedents which condemned unilateral refusals to deal in cases where there was
“purpose to create or maintain a monopoly”.[73] In Intergraph Corp. v. Intel Corp. also, a Federal
Court stated that “a refusal to deal may raise antitrust concerns when the refusal is directed against
competition and the purpose is to create, maintain, or enlarge a monopoly”.[74] These rather broad
statements have led some courts to reach the conclusion that it is not necessary that “[a plaintiff]
either alleges or proves that each of the services involved in its specific claims is an essential facility
before it may proceed against [defendant]…”.[75] In other words, antitrust liability may be
established in unilateral refusal to deal cases, even though the access denied does not involve an
“essential facility”, provided that the denial is provoked by “an anticompetitive intent”.[76]

4.4

The concept of two separate markets

In the Aspen Skiing case (Court of Appeal), one of the main counter-arguments on behalf of the
defendants was directly challenging the antitrust claims on the basis of the essential facilities theory
by arguing that “… a duty to deal can arise only in different circumstances where, through vertical
integration, one firm has come to monopolize or control the supply of a component necessary for
production, distribution or sale of a rival’s product or service”.[77] The underlying hint was that for
the essential facilities theory to stand antitrust scrutiny, there must be two separate, vertically-related
markets, where a monopolist in a primary market stifles competition in a secondary market by
denying access to an essential input for firms operating in such a secondary market. This argument,
however, was explicitly rejected by the court which declined to adopt such a narrow rule regarding
the restrictive applicability of the essential facilities theory only in vertical integration cases. [78]
The clearest statement on the issue of the “related-vertical markets” requirement came from the
Intergraph court which explicitly acknowledged that “although the viability and scope of the
essential facility doctrine has occasioned much scholarly commentary, no court has taken it beyond
the situation of competition with the controller of the facility, whether the competition is in the field
of the facility itself or in a vertically related market that is controlled by the facility”.[79] In general,
it could be argued that for US courts the truly crucial element that determines the applicability of the
essential facilities theory is the proof that the facility in question is truly “essential”, irrespectively of
any further requirement that would distinguish between different levels of production and establish
antitrust liability only in cases where the elimination of competition would follow in a secondary
product market.[80] As it will be analyzed below, this proposition has significant implications for the
applicability of the essential facilities theory within the IP context where the IPR itself creates a legal
right of a refusal to deal: accordingly, in the light of the above analysis it is debatable whether the
application of the essential facilities theory could legitimately outlaw refusals to deal with the IPprotected product (or service) and mandate mandatory access to the IP-related market itself or it
should be restricted in cases where the alleged conduct distorts competition in a secondary,
vertically-related market.

4.5

The Trinko judgment and the future evolution of the theory

The serious consequence of the essential facilities theory, i.e. the mandatory access to an essential
facility it offers, has led many academics to urge for its full abandonment or (at least) its very narrow
and limited interpretation.[81] US courts, however, have adopted a rather less demanding approach:
they have rejected the idea of condemning the doctrine altogether; instead, they have recognized the
applicability of the theory under certain circumstances proceeding, however, to a very cautious
imposition of liability under the stringent requirements of the MCI test.[82]
The recent Trinko judgment, issued by the Supreme Court on January 13th, 2004,[83] seems to have
fuelled again the debate regarding the applicability and the role of the essential facilities theory. In
that occasion, the Supreme Court was confronted with the difficult task to determine the range of
permissible acts for Verizon Communications Inc., an incumbent local exchange carrier for the State
of New York, in the light of the introduction of federal legislation (the 1996 Telecommunications
Act) which allowed new entrants into the US telephone industry to benefit from mandatory sharing
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of incumbents’ local networks on an “unbundled basis”, particularly access to operation support
systems which allow new entrants to fill their customers’ orders. After a series of complaints by new
entrants and extensive investigation on behalf of the Federal Communication Commission, Verizon
entered to a consent decree. At the same day, Trinko, a Law Firm, suing in the capacity of a
customer for telephone services, alleged that Verizon had violated Section 2 of the Sherman Act by
providing to competitive local exchange carriers access to its network in a discriminatory manner in
order to discourage customers from becoming customers of the new entrants. The District Court
dismissed the suit, but on appeal the claim was reinstated for trial under the essential facilities
theory. In its judgment, the Supreme Court rejected the claim that Verizon had violated Section 2 of
the Sherman Act by refusing to deal with competitors citing as relevant and authoritative case law
the Aspen Skiing case, discussed above.
The Trinko judgment presents three significant implications for the evolution of the essential
facilities theory, particularly within the IPR-dominated context of the IT economy: a) by referring to
Aspen Skiing as the leading “refusal to deal” case in US jurisprudence, the Court attached greater
importance to the concept of “anticompetitive end” as the decisive factor in establishing a Section 2
act of monopolization. The Court stated that “Aspen Skiing is at or near the boundary of §2 liability.
The Court there found significance in the defendant’s decision to cease participation in a
cooperative venture. The unilateral termination of a voluntary (and thus presumably profitable)
course of dealing suggested a willingness to forsake short-term profits to achieve an anticompetitive
end. Similarly, the defendant’s unwillingness to renew the ticket even if compensated at retail price
revealed a distinctly anticompetitive bent”.[84] Thus, the Court proceeded to examine the case
before it just to find that “the refusal to deal alleged in the present case does not fit within the
limited exception recognized in Aspen Skiing”,[85] b) the most important dicta in Trinko arose out of
the Court’s attitude towards the essential facilities theory, which was characterized as a “doctrine
crafted by some lower courts”. The Court went one step further later by declaring emphatically that
“we have never recognized such a doctrine [citing Aspen Skiing and AT&T v. Iowa Utilities] and we
find no need either to recognize it or to repudiate it here”, and c) finally, the Supreme Court took a
position on the issue whether courts are well equipped to balance efficiently the pros and cons of
mandatory licensing regarding its influence on incentives to innovate: “Firms may acquire monopoly
power by establishing an infrastructure that renders them uniquely suited to serve their customers.
Compelling such firms to share the source of their advantage is in some tension with the underlying
purpose of antitrust law, since it may lessen the incentive for the monopolist, the rival, or both to
invest in those economically beneficial facilities. Enforced sharing also requires antitrust courts to
act as central planners, identifying the proper price, quantity, ant other terms of dealing – a role for
which they are ill-suited”.[86] These three parameters, taken together, reveal that the Supreme Court
is favouring a clearly restrictive interpretation of Section 2 of the Sherman Act in refusal to deal
cases, based on Aspen Skiing, as well as a hostile attitude towards the essential facilities theory. In
the following chapter, and particularly in the Commission Microsoft decision, it will be shown that
the Commission is rather moving to an entirely opposite direction.

5.

Refusal to deal and essential facilities theory in EC competition law

Although the essential facilities theory has never been officially recognized by the ECJ, its basic
premise, namely that in certain circumstances a refusal to deal on behalf of the owner of an essential
input may be held as incompatible with Article 82 EC, has a long-standing tradition within the
European legal tradition.[87] Its origin can be found initially in “refusal to supply” cases, like
Commercial Solvents,[88] decided by the ECJ in 1974. The doctrine was later explicitly invoked by
the Commission in order to condemn unjustified refusal to give access to physical infrastructures
(like ports, in the B&I/Sealink case[89]) and later assessed by the ECJ regarding refused access to
intangible infrastructures (like a newspaper’s home delivery scheme in Bronner[90]). The
implications of the essential facilities theory on the exercise of an IPR came also under antitrust
scrutiny in cases like Magill,[91] Ladbroke[92] and IMS.[93] More recently finally, the Commission
seems to have applied the doctrine on its much discussed Microsoft decision.[94] This chapter will
explore the historical development of the wider concept of “refusal to supply cases” from Solvents to
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Microsoft with particular reference to the application of the essential facilities theory within the IPRdominated IT sector.

5.1

Refusal to supply: Commercial Solvents

Commercial Solvents constitutes the first case where the ECJ had to decide whether a dominant
supplier of a raw material (nitropropane) was actually abusing its dominant position by refusing to
continue to supply a firm operating in a downstream market (the production of an anti-tuberculosis
drug, called ethambutol). The peculiar facts of the case were that: a) Commercial Solvents Corp.
(CS) had an almost world monopoly in the manufacturing of that raw material which was an
essential input for the production of the drug ethambutol, b) CS had originally supplied the raw
material to a small, Italian firm, Zoja, which was manufacturing ethambutol, c) at some point, CS
decided to enter the market for the production of ethambutol, therefore refused to continue to supply
Zoja (now a downstream competitor), and d) due to that refusal, Zoja was practically unable to
obtain supplies from alternative sources. The ECJ supported an earlier Commission’s decision that
CS had violated Article 82 by stating that: “An undertaking which has a dominant position in the
market for raw materials and which, with the object of preserving such raw material for
manufacturing its own derivatives, refuses to supply a customer, which is itself a manufacturer of
these derivatives, and therefore risks eliminating all competition on the part of this customer, is
abusing its dominant position within the meaning of Article 82”.[95] Thus, the ECJ attached greater
importance to the fact that CS had previously supplied Zoja and suddenly, without any adequate
commercial reason, decided to withdrawn from this profitable commercial relationship “with the
object of preserving such raw material for manufacturing its own derivatives” rather than to the fact
that the raw material was “essential” for Zoja in order for the latter to stay at the market.
This line of argument resembles the Supreme Court’s reasoning in Aspen Skiing, analysed above
under IV 2.1, where the court declined to follow the Court of Appeals dictum and refused to
characterize the “multi-area ticket” as an “essential facility”, but instead proceeded to an antitrust
evaluation of the underlying “anticompetitive intent” which was the only plausible explanation for
the defendant’s unilateral decision to terminate a long-standing and profitable commercial agreement
with plaintiffs. Analogously, the ECJ was apparently disturbed by the fact that CS was trying “… to
make an important change in the character of the market”[96] by eliminating an existing customer
and competitor on the downstream market; as Goyder explicitly states it, “the case would, of course,
have been less clear had CSC never supplied Zoja, and even more so if Zoja had been merely a
potential entrant to the market rather than an actual competitor; in those circumstances it is
doubtful if CSC would have had an obligation to supply”.[97] Accordingly, Commercial Solvents
established what some authors have defined as “classic refusal to supply theory”, i.e. a wider
“monopolization” concept in the line of US jurisprudence established in Aspen Skiing and Intergraph
Corp. v. Intel Corp.; the focus on an essential facility and the mandatory access to it rather than
simply on a refusal to supply theory would emerge at a later stage, as a particular application of this
general theory.[98] However, it will be argued below that the Commercial Solvents dictum has been
unjustifiably neglected within the IPR context, especially in Microsoft.

5.2

First Essential Facilities Cases: mandatory access to physical infrastructure

The first case that really addressed the issue of mandatory access to an essential facility was
B&I/Sealink[99] which involved a physical infrastructure, and particularly the port of Holyhead in
Wales. Sealink and B&I Line were both using the same port to provide ferry services between
Britain and Ireland; at the same time, Sealink was also controlling the port through a subsidiary. B&I
complained to the Commission that Sealink, as port manager, had changed its own ferry schedules
deliberately and in a way that was interfering adversely with B&I’s loading and unloading of ferries
in order to disrupt and undermine B&I’s business. The Commission acknowledged for the first time
that the harbor in question was “an essential facility”, as “a facility or infrastructure without access
to which competitors cannot provide services to their customers”,[100] and condemned Sealink
under Article 82 for the discriminatory and less favourable access it provided to B&I.[101] Two
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years later, the same defendant, Sealink, and a different plaintiff, Sea Container, were involved in a
dispute that arose out of complaints that Sealink was willfully reducing the capacity of Holydead
port in order to undermine Sea Container’s effort to introduce a new catamaran fastcraft to the
harbour.[102] In that occasion, the Commission was again worried that Sealink, as a dominant
company providing an essential facility to competitors, i.e. the Holyhead port itself, was abusing its
dominance by granting access to them only on less favourable terms without there being any
objective business justification. The practical distinction of these new cases, compared to the older
and classical Commercial Solvents-like cases, lies to the fact that the Commission was trying mainly
to limit defendant’s proprietary rights rather that to interfere simply with its contractual relationship
with an existing customer (and potential downstream competitor); the issue under review was not
whether the refusal to supply was motivated by “an anticompetitive intent” to eliminate all
competition on part of a regular customer (as in Commercial Solvents), but whether any firm (actual
or potential customer/competitor) had, under some circumstances to be defined, a right of access to a
facility which was owned by the dominant company, but was also indispensable for the new entrant
in order for the latter to compete effectively with the former.[103]

5.3

The clarification of the essential facilities theory in Oscar Bronner

The occasion that gave the chance to ECJ to rule on the essential facility theory was a preliminary
reference ruling in the Bronner[104] case. The facts of the case could be summarized as follows:
Oscar Bronner was the owner of a small newspaper company in Austria where another company,
Mediaprint, had a dominant position. Mediaprint had established a nation-wide home delivery
scheme for its own newspaper. After Bronner’s application to Mediaprint seeking access to its
delivery scheme was eventually rejected, Bronner brought actions before national courts claiming
that Mediaprint’s refusal was contrary to Article 82.
The ECJ in a much-quoted paragraph (para.41) held that: “… it would be still necessary … not only
that a refusal of the service comprised in home delivery be likely to eliminate all competition in the
daily newspaper market on the part of the person requesting the service and that such refusal be
incapable of being objectively justified, but also that the service in itself be indispensable to carrying
on that person’s business, inasmuch as there is no actual or potential substitute in existence for that
home-delivery scheme… Moreover, it does not appear that there are any technical, legal or even
economic obstacles capable of making it impossible, or even unreasonably difficult, for any other
publisher of daily newspapers to establish, alone or in cooperation with other publishers, its own
nationwide home-delivery scheme and use it to distribute its own daily newspapers. It should be
emphasized in that respect that, in order to demonstrate that the creation of such a system is not
realistic potential alternative and that access to the existing system is therefore indispensable, it is
not enough to argue that it is not economically viable by reason of the small circulation of the daily
newspaper or newspapers be distributed. For such access to be capable of being regarded as
indispensable, it would be necessary at the very least to establish … that it is not economically viable
to create a second home-delivery scheme for the distribution of daily newspapers with a circulation
comparable to that of the daily newspapers distributed y the existing scheme”. Thus, the ECJ
confirmed that mandatory access to an essential facility may be ordered only in a very narrow set of
circumstances, and particularly when three conditions are fulfilled: a) the refusal of access is “likely
to eliminate all competition” on the applicant’s market, b) the refusal of access is not “objectively
justified”, and c) the access is “indispensable” for carrying on the applicant’s business. Compared to
the earlier Commission’s decisions regarding essential facilities theory in Sealink cases, it should be
noted that firstly, Bronner clarified that mandatory access to an essential facility could also involve
intangible assets or infrastructures, secondly, the refusal of access should be likely to eliminate all
competition on the market instead of simply causing any kind of “inconveniency” to a firm being
refused access to the facility involved, and thirdly, the issue of the facility’s “indispensability”
should be judged not subjectively (could Bronner replicate the scheme?) but objectively (was it
economically viable for a company like Mediaprint to replicate the scheme?).[105] Thus, the ECJ’s
judgment clarified that a) EC competition law does not impose on a dominant undertaking a general
duty to grant to its competitors access to an essential facility it controls, and b) however, in certain
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circumstances (above a’-c’) a duty to provide such an access may arise. It is easy to conceive that
both propositions brought EC competition law in line with the US approach, for the Bronner test was
incorporating the same requirements adopted by US courts under the MCI test.[106]

5.4

Essential facilities and IPRs

Volvo v. Veng[107] was the first case where the ECJ dealt with the interplay between intellectual
property law and competition law. The case involved an infringement action brought by Volvo
against a UK dealer who attempted to import spare parts for Volvo cars which infringed Volvo’s
design rights. In its judgment the ECJ confirmed that the exercise of Volvo’s exclusive right to
manufacture and sell its registered design regarding spare parts for its cars could not by itself be
regarded as an abuse of a dominant position within the meaning of Article 82, even if that meant that
Volvo had the right to refuse to license third parties to manufacture and sell such spare parts, as this
refusal constituted the substance of the IP-protected design right.[108] However, in paragraph 9 of
the same judgment the ECJ left the door slightly open for companies relying on competition law to
attack a refusal to license an IP right when it stated also that: “it must however be noted that the
exercise of an exclusive right by the proprietor of a registered design in respect of car body panels
may be prohibited by Article [82] if it involves, on the part of an undertaking holding a dominant
position, certain abusive conduct such as the arbitrary refusal to supply spare parts to independent
repairers, the fixing of prices for spare parts at an unfair level or a decision no longer to produce
spare parts for a particular model even though many cars of that model are still in circulation,
provided that such conduct is liable to affect trade between Member States”. Thus, the Court made it
clear that in an “aftermarket” dependent on the IP-protected market, in that instance the maintenance
and service market for Volvo cars, a refusal to license could in certain “exceptional circumstances”
be regarded as abusive conduct under Article 82. The latter proposition was the first indication that
the ECJ was very skeptical regarding the adverse effects of unilateral refusals to license IPRs upon
the competitive conditions in a “secondary” market. This skeptical attitude would be firmly
confirmed later in Magill,[109] as a new, compared to Bronner, necessary condition would emerge
for the establishment of antitrust liability in cases where a refusal to license an IPR exists.
In Magill the television companies in UK and Ireland used to publish separately weekly TV
magazines listing their own programmes only and invoked the copyright they enjoyed at that time
over their TV listings in order to refuse to give those lists to an independent magazine, Magill,
wishing to introduce a new product, namely a comprehensive and weekly TV guide. Magill
complained to the Commission for this refusal by the TV companies to license their copyrightprotected listings and after extensive investigation the Commission eventually ordered the
mandatory licensing. The ECJ on appeal confirmed the Court of First Instance (CFI) judgment[110]
which found in favour of the Commission and determined the “exceptional circumstances”, first
implied in Volvo, which must be met in order for a mandatory licensing of an IPR to be upheld, as
follows:[111] a) the refusal must concern a product that is indispensable for the production of a new
product for which there is clear and unsatisfied demand, b) the IPR holder must attempt by refusing
access to this essential input to monopolize a separate (downstream) market, and c) there is no
objective business justification for such a refusal. Compared to Bronner which did not involve an IPprotected product, the Magill test had a new concept included among the “exceptional
circumstances” test, used to define the boundaries between lawful and unlawful conduct, i.e. the
concept of the “new product”. Particularly, in Magill the ECJ stated (paragraph 73) that: “conduct of
that type – characterized by preventing the production and marketing of a new market of television
magazines and thereby excluding all competition from that market solely in order to secure the
applicant’s monopoly – clearly goes beyond what is necessary to fulfill the essential function of the
copyright as permitted in Community law”. The “new product” condition was also later confirmed in
IMS.
In IMS case,[112] an information technology company, IMS, was providing to pharmaceutical
companies regional sales data using a so-called “brick structure” which had been developed in
collaboration with the relevant industry and constituted a database protected under German copyright
law. A rival firm, NDC, brought proceedings against IMS after IMS refusal to grant a license which
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would allow NDC to use this brick structure and stay in business, as the “brick structure” had
evolved to a de facto standard in the market and subsequently was indispensable for any company
wishing to enter the market for the presentation of regional pharmaceutical sales data. The ECJ
confirmed that a refusal to license an IP-protected product may be regarded as abuse of dominant
position when “the undertaking which requested the license intends to offer, on the market for the
supply of the data in question, new products or services not offered by the copyright owner and for
which there is a potential consumer demand (emphasis added)”. The second significant
development in IMS was the explicit recognition that there must be established that the refusal to
license an IPR has the effect of eliminating all competition on a secondary market. NDC, the
company seeking compulsory access and the Commission, claimed before the ECJ that the essential
facilities theory should not be interpreted as imposing such a strict precondition; the argument seems
to comply with the established interpretation of the doctrine in US case law, as analysed above. On
the other hand, IMS, the IP-protected company, insisted that the Magill test could only apply in a
two-markets scenario.[113] The Court relied on Bronner case law and defended the two-separatemarkets requirement: “it is sufficient that a potential market or even a hypothetical market can be
identified” and “it is determinative that two different stages of production may be identified and that
they are interconnected, the upstream product is indispensable in as much as for the supply of the
downstream market” (paragraphs 44 and 45 respectively). The third important implication of the
IMS judgment is the recognition that the Magill “exceptional circumstances” are cumulative but not
exhaustive: the ECJ carefully referred to the Magill as a case where it held that “such exceptional
circumstances were present” and held that “it is sufficient to satisfy the three Magill criteria in order
to show an abusive refusal to license”.[114] A contrario, this careful wording chosen by the Court
could mean that for ECJ these Magill criteria are sufficient but not necessary which would be the
only wording implying that the list is exhaustive.[115]

5.5

The application of the essential facilities theory in Microsoft

In 2001 and 2001, Sun Microsystems, one of Microsoft’s competitors in the work group servers
market, complained that the Redmond-based giant was unlawfully leveraging its Windows PC
operating system (OS) near monopoly to obtain a further monopoly in the workgroup server OS
market. The complaint was based on Microsoft’s refusal to disclose crucial information that was
essential for competing workgroup server OS to interact with Windows OS. The consequence of that
refusal was that Sun’s servers could not interoperate smoothly with Windows and Office Suite and
consequently Sun’s server OS could not offer certain services to Windows and Office users, thus
allowing Microsoft to extend its dominant position in a secondary market. The Commission in a
decision, issued on 24 March 2004,[116] found that Microsoft had indeed abused its dominant
position and imposed a fine amounting to 497 million Euros. Regarding the refusal to supply
interface information, the Commission ordered Microsoft to disclose all the necessary interface
information to competing workgroup server vendors within 120 days and, insofar as this information
was IP-protected, the Commission opted for a mandatory license, provided that Microsoft would be
reasonably remunerated.
The interesting aspect of the Commission’s decision in Microsoft is that the Commission seemed to
depart partially from the Magill “exceptional circumstances” test towards the new concept of the
“entirety of circumstances”. It did so by correctly concluding, as ECJ implied in IMS, that the Magill
test was not an exhaustive checklist and that it was entitled to consider also other “exceptional
circumstances”.[117] No one could object to such a comprehensive approach; in any case, the
Commission when analyzing antitrust cases is obliged to consider all the relevant circumstances.
[118] However, it will be argued below that, while Microsoft may be characterized as successfully
offering a new paradigm of an unlawful refusal to grant access to an essential facility, based on the
Commercial Solvents authority, at the same time, however, the decision, by failing to explicitly refer
to the latter and relying instead erroneously on the Magill qualifications, missed the opportunity to
enhance the reach of Article 82.
The Commission starts its analysis referring to the Magill case in order to defend firstly, the
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proposition that the exercise of IPRs may in “exceptional circumstances” involve abusive conduct
[119] and secondly, the proposition that the Magill test is not an exhaustive checklist.[120] However,
it then proceeds to cite Commercial Solvents in order to explain that the disruption of previous levels
of supply is of a particular interest when “assessing instances of refusal to supply”.[121] This
reference to the “disruption of previous levels of supply” and to Commercial Solvents will eventually
constitute the Decision’s central argument despite Commission’s effort to prove that all the Magill
criteria were fulfilled.[122] Hence, one could argue that the Commission (assuming that the facts and
the technical details of the case are correct) did manage to establish that Microsoft’s refusal to
disclose IP-protected information concerns a product that is truly “essential”, bears the risk of
eliminating competition in a downstream market and serves no objective business justification;
however, the criterion of “new product for which there is clear and unsatisfied demand” has been
approached in a manner that does not fit well with Magill.[123] It must be remembered that in
Magill it was logical for the ECJ to conclude that the weekly magazine was a “new product. In
Microsoft, however, the Commission does not specify any “new product”, but limits itself in
analyzing the deterrent effects that the refusal to disclose this essential information will have on
competitors ability to develop future new products.[124] This interpretation is very doubtful whether
it fulfills the criterion established in Magill and confirmed also in IMS.
Additionally, one must be also very cautious regarding the Commission’s interpretation of the “risk
of elimination of all competition” criterion introduced in IMS. It is apparent from the factual
background of the case that even after Microsoft’s refusal to supply anymore the essential
information, the competition had not been eliminated from the secondary market; indeed,
Microsoft’s market share was approximately 60%, while there were other competitors with market
shares ranging from 5% to 15%. However, one should be aware that in IT, high-tech, markets which
tend to change dramatically within a very short period of time, failure to provide essential
information to compete may lead to almost certain monopolization in the foreseeable future.[125] As
Ridyard states it, in such circumstances “if this outcome can be forestalled only by prompt action
today, then it is just arguable that the alternative to intervention today is indeed “the elimination of
all competition” that is laid down as a requirement in the IMS judgment”.[126] However, it is fair to
argue that such a conclusion requires “some heroic leaps in the empirical analysis as well as some
elastic manipulation of the legal concepts”,[127] a difficult task definitely left open for the appellate
court.
The Commission had at hand another powerful weapon which in the author’s opinion had been
mishandled. The peculiar fact of the case was analyzed in paragraphs 587 and 588 of the Decision:
“A historic look at the work group server operating system market shows that Microsoft entered this
market relatively recently. UNIX vendors and Novell were the first developers with significant
activity and success in this area. Customers had started to build work group networks that contained
non-Microsoft work group servers and Microsoft’s competitors had a distinct technological lead.
The value that their products brought to the network also augmented the client PC operating
systems’ value in the customers’ eyes and therefore Microsoft – as long as it did not have a credible
work group server operating system alternative – had incentives to have its client PC operating
system interoperate with non-Microsoft work group server operating systems. … Once Microsoft’s
work group server gained acceptance in the market, however, Microsoft’s incentives changed and
holding back access to information relating to interoperability with the Windows environment
started to make sense. With Windows 2000, Microsoft then engaged in a strategy of diminishing
previous levels of supply of interoperability information …”. In other words, Microsoft initially
opted for an “open system” as a market strategy in the workgroup server operating systems
providing full interoperability to its competitors, whereas, after the de facto recognition of its IPprotected product as the market standard, it refused to continue to supply the much needed and
essential interface information in order to stifle competition on that market. This argumentation is in
full conformity with the ECJ’s judgment in Commercial Solvents,[128] as analyzed above, and the
Supreme Court’s reasoning in Aspen Skiing[129] and Trinko,[130] which have established that such
a conduct towards dependent existing customers, motivated by “anticompetitive intent”, may
infringe Article 82. It remains to be seen on appeal whether the court will support the Commission’s
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interpretation of the “new product” criterion based on the theory that Microsoft’s conduct is likely to
limit the innovation incentives for future “new products” or it will attach greater importance to the
“anticompetitive intent” criterion and follow the general refusal to deal theory formulated in
Commercial Solvents and adopted also recently in the US Trinko case.
Another interesting dimension of the Microsoft decision, which emanates from the distinctive
characteristics of IT markets, is the extensive antitrust analysis of the tradeoff between mandatory
licensing as an antitrust remedy and the incentives to innovate. We noted in chapter (II) that IT
markets exhibit three significant for the analysis characteristics: (a) innovation is the king, in the
sense that even a monopolist is obliged often to be constantly active in costly R&D activities; indeed
Microsoft spends a vast amount of money on a yearly basis, (b) however, once an innovation is
marketed, there is a continuous risk of free-riding due to the fact that the marginal costs of
reproduction are only nominal; IPRs serve the role of rewarding innovative efforts by offering an
exclusive right of exploitation for the innovator, and (c) there is also an open debate whether
technical development in IT industry is best promoted by a competitive market or an oligopolistic
one. Microsoft complained that if the Commission was to proceed to a mandatory licensing
regarding its interface information, such a decision would eliminate future incentives to innovate and
invest in the creation of intellectual property and offered this argument as an “objective business
justification” as required by the Magill and IMS tests. The Commission in its decision responded by
completely rejecting this argument and introduced a new balancing test: “… a detailed examination
of the scope of the disclosure at stake leads to the conclusion that, on balance, the possible negative
impact of an order to supply on Microsoft’s incentives to innovate its outweighed by its positive
impact on the level of innovation of the whole industry (including Microsoft). As such the need to
protect Microsoft’s incentives to innovate cannot constitute an objective justification that would
offset the exceptional circumstances identified”.[131] However, the Commission failed to offer some
guidelines regarding its methodology and the process it will follow in subsequent also cases in the IT
sector regarding the outcome of such a balancing process.[132] Such an open-ended, free-style
balancing test may have significant and adverse effects on the level of legal certainty which must
characterize EC law in general, as no firm will be in the position to know ex ante its outcome.[133]
The only clear and general conclusion that can be deducted is that the Commission seems to accept
an innovation theory based on the premise that innovation is best promoted by competitive market
conditions, i.e. when a sufficient number of firms innovate rather that one.[134] But this attitude
implies also that the Commission feels confident that it can efficiently draw the line between the two
extremes explained above in chapter (III): economic theory has not firmly settled whether a
disincentive to innovate appears either in the case of the “lazy” monopolist or in the case of firms
operating in a perfectly competitive environment;[135] given the specific circumstances of the
markets examined and the methodological angle employed, the outcome of even the most reliable
economic studies may vary, which means that, when an antitrust enforcement institution is called to
decide which option is more efficient, namely either to shake a monopolized industry through
compulsory licensing or to allow adequate room for the exploitation of exclusive rights on behalf of
dominant firms, adopting the one side or the other may not be wrong on economic terms, however,
as Ridyard states it, “one must wonder whether the Commission is really capable of making this key
judgment”. The latter proposition is equally reinforced by the fact that the US Supreme Court itself
has recently in Trinko expressed its doubts whether courts in general are well equipped to
accomplish such a task without causing more social costs than the gains expected. As it stands, one
can also predict that this issue remains to be resolved in future litigation.

6.

Conclusion

The above analysis reveals that the European approach regarding the role antitrust has to play in IPrelated conducts is rather confusing. On the one hand, the ECJ has (deliberately?) left many issues
open for further litigation: the new product criterion, the obligation to distinguish between two
related markets, the width of the objective justification criterion, etc., all are significant concepts that
are far from settled. On the other hand, the Commission is exhibiting in Microsoft a tendency to
depart from those existing principles in a rather disorganized manner: while it refers to the latter
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principles, it then proceeds into an incoherent application that fails to fulfill the tests imposed by the
ECJ under the same principles, as established in previous cases like Magill or IMS, extending thus
the scope of Article 82. At the same time, the US Supreme Court is rather moving towards an
opposite direction: it attaches greater importance to the concept of anticompetitive intent; it seems to
limit the circumstances under which mandatory licensing may be imposed under Section 2 of the
Sherman Act and generally speaking seems to abandon the essential facilities altogether. This state
of confusion may have adverse effects on the further evolution of the modern information economy.
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