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1. Introduction 

  
Regulatory bodies, organisations, companies which have a monopoly in the market come under 
scrutiny at some point.  In the same manner, it came as no surprise when the Copyright Licensing 
Agency (CLA), a collecting society and as such a natural monopoly, was taken before the Copyright 
Tribunal in 2001 – by Universities UK (UUK).  UUK claimed that CLA was abusing their 
monopolistic position by requesting high license fees from universities and not being clear in the 
distribution of license fees to the right holders. 
  
This paper will commence by looking at the role and function of copyright collecting societies 
(CCS), how and evolved and developed.  Thereafter, the focus will be on Copyright Licensing 
Agency (CLA).  Carrying out the discussion in the form of a case study, first, the interaction between 
HEIs and CLA will be considered from the vantage point of surveys and the Higher Education 
Copying Accord (HECA).  Thereafter the paper will carry out an analysis of the case of UUK v CLA 
to illustrate the drawbacks of collecting societies before moving on to consider the case of Frank 
Moorhouse v University of New South Wales, an Australian case, which was decided at a time that 
collecting societies did not exist.  The aim is looking at the latter case is to illustrate the dilemma that 
HEIs can face in the absence of CCS.  In relation to this case, the paper will address the following 
questions: in the absence of CCS, do universities have a greater responsibility towards right holders?  
Does the existence of the middleman, CCS, take away some of that responsibility?  Or does the 
situation remain the same? 
  
The paper establishes that the concept of collecting societies is a positive thing and without this 
system, right holders will be faced with an insurmountable task of attempting to collect royalties.  
Furthermore, it cannot be ignored that one of the main attractions of collecting societies are its 
ability to reduce transaction costs.  As such, the concept remains solid and valid – the question is: 
how can the existing system be made better?  Is there a solution? 
  
In looking towards solutions, attention is drawn to a solution from across the Atlantic: USA, and the 
benefits of this system are highlighted and discussed.  Ultimately, in looking to the future, the hope 
is that a fair system will prevail which will allow right holders to create for the benefit of society 
whilst at the same time ensure that they are being remunerated fairly for their efforts.   
  

2. Copyright Collecting Societies (CCS) – what, why and how? 

  
What is a CCS? 
  
The European Union described a collecting society as ‘any organization which manages or 
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administers copyright or rights related to copyright as its sole purpose or as one of its main 
purposes’.  As such, a collecting society is also known as a ‘collective licensing body’ as one of the 
main purposes of such a body is to license the works of its members, (i.e. copyright holders), to users 
and collect royalties[1] for the privilege. 
  
In UK, CDPA 1988, section 116(2) describes a collecting society as – 
A society or other organization which has as its main object, or one of its main objects, the 
negotiation or granting, either as owner or prospective owner of copyright or as agent for him, of 
copyright licenses, and whose objects include the granting of licenses covering works of more than 
one author. 
  
A collecting society provides a simple method of gaining authorisation to copy removing the need to 
seek permission from a right holder on an individual basis each time (emphasis added).  It does what 
an individual creator cannot do for himself.  As such one of the underlying concepts of copyright 
collecting societies (CCS) is to save on transaction costs of copyright administration.  Transaction 
costs has been considered, reviewed and analysed in a number of ways by Ronald H. Coase who 
established through his Coase theorem also known as the legal entitlement theory that the 
importance in transactions lies in the efficiency over and above cause and fairness[2].  Reviewing 
Coase’s theorem, Robert Merges went on to say that even though transaction costs can be reduced by 
compulsory licensing, CCS provides for more efficient reduction in transaction costs as there can be 
‘expert tailoring’ rather than the one-size-fits-all as in compulsory licensing.  Transaction costs as it 
applies to CCS have been looked at it more detail in the following pages. 
  
From the time collecting societies were created, they were seen as a ‘natural monopoly’.  A natural 
monopoly industry represents the least expensive manner in which a particular aggregate production 
can be made available to society if only one producer exists.  There are of course social costs 
involved when a natural monopoly is run by one producer/firm – the reason why natural monopolies 
are subject to heavy regulation, particularly in their pricing strategies, in exchange for an absence of 
competition.  The natural monopoly aspect of copyright administration has to do with the transaction 
costs of actively trading copyrights.  For example, the copyright to publicly perform a particular 
musical composition may be passed on to radio stations and discotheques.  In the same manner, the 
copyright to photocopy creative works can be passed on to schools and universities.  If copyright 
holders join together in a collective society, then with only one visit to each client (73 universities in 
the case of UK), they can together negotiate all the copyright at once, thereby saving on the costs of 
visits to each client.  Also the costs of monitoring the uses that are made of the copyrights are also 
proportionately reduced when many copyright holders act together.  Therefore, the formation of 
collective societies to administer copyrights is an efficient means by which the transaction costs can 
be greatly reduced, since most of the creations in each collective have the same set of users.  Hence, 
even if it is not profitable for individual copyright holders (who are quite successful) to negotiate 
their intellectual property right with the user set, doing so collectively with each member of the 
collective bearing only a fraction of the cost can make transactions feasible and worthwhile 
(emphasis added). 
  
Why did CCS come about? 
  
During the fifteenth and sixteenth centuries music flourished and in England Henry Purcell[3] 
Handel captured London with opera. During these times, it was interesting to note that the composer 
as well as writing his own composition performed them himself, or with an orchestra, advertised the 
concerts and even collected the subscriptions from the public[4].  The public flocked to enjoy music 
being played and sung.   
  
One of the characteristics when looking at the history of the progression of music from the fifteenth 
and sixteenth centuries to the modern age is the medium through which it was disseminated – from 
the confines of the church, castle and chamber to the more open market place, stage, large public 
gardens such as Vauxhall in London and Crystal Palace in Sydenham and finally the concert hall.  
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The progression reflects the process and attempts of reaching out to the public.  This process was 

completed in stages during the 19th and 20th centuries with the aid of technological inventions of the 
microphone[5], telegraph,[6] gramophone,[7] radio[8], television[9] and finally the internet.  The 
public was reached in millions, if not billions, and the ‘use-for-all’ had turned in to a nightmare 
situation of ‘protection-from-all’. 
  
The situation of attempting to protect these creative works was firmly established when in 1847, a 
French composer, Ernest Bourget brought a case before the Tribunal de Commerce de la Seine 
which upheld a revolutionary law of 1793, recognizing a right to public performance for the first 

time[10].  Bourget realised that unlike Mozart and other composers of the 16th and 17th centuries 
that collected subscriptions outside concert halls or public gardens for the enjoyment of their music, 
this individualistic approach had become impossible with both musical and technological 
advancements.  In other words, music was being played everywhere and composers had no control 
over it.  The solution was some kind of an intermediary, an agency, which could regulate licenses to 
public performances on behalf of the creators – and so the collecting society was born. 
  
How did it develop? 
  
Ernest Bourget’s win over his case before the Tribunal de Commerce de la Seine in 1847 was 
therefore instrumental in the setting up of the French Agence Centrale pour la Perception Droits 
Auteurs et Compositeurs de Musique.  Assisted by his colleagues Victor Parizot, Paul Henrion and 
also publisher Jules Colombier, Agence Centrale which was created for the joint administration of 
performing rights in musical works laid the foundations to the very first modern collecting society in 
1851 – Société des Auteurs et Compositeurs et Editeurs de Musique (hereinafter SACEM) which 
became the European model for collecting administration in the years to come.  SACEM replaced 
Société des gens de lettres (Society of French Writers), founded by Honore de Balzac and Victor 
Hugo. 
  
In UK, the Copyright Act 1911[11], was instrumental in the creation of the Mechanical Copyright 
Licences Company Limited (MECOLICO).  MECOLICO was established in 1911 to collect and 
distribute royalties from producers of sound recordings for recording rights in music and lyrics – a 
task that could not have been carried out by individual right holders.  Today, MECOLICO is no 
more – but in its place are the Mechanical Copyright Protection Society (MCPS) and the Performing 
Rights Society (PRS), both of which were created in 1914. PRS was created to administer public 
performance rights of authors, composers and music publishers in musical works.  
  
However, mechanical reproduction of copyright works was still not recognised.  Further, section 19 
of the Copyright Act 1911 required right holders, if they had granted a licence to record a work, to 
grant a licence to any other person to record the same work upon payment of a statutory royalty.  In 
other words, once a right holder licensed his works, it was available for all for the payment of a 
royalty.  In 1914, the level of the statutory royalty was set at a mere 5% of the ordinary retail price of 
the record.   
  
It was after 14 years, in 1928, that the statutory royalty was raised to 6¼ %.  The Mechanical 
Copyright Protection Society Ltd (MCPS), a publishers’ agency administered mechanical licences 
from 1924.  No fixed formula was set for the distribution of royalties at that time.  The system has 
developed vastly since then and today a 60:40 split of mechanical royalties in favour of the composer 
is seen as standard.   
  
The next major development came about in 1934 with Phonographic Performance Limited (PPL)[12] 
being created.  PPL is the UK collecting society for record companies and performers.  PPL licenses 
radio stations, TV stations and other broadcasters who use sound recordings (records, tapes, CDs etc) 
in their transmissions.  PPL also licenses clubs, shops, pubs, restaurants and thousands of other 
music users who play sound recordings in public.  The license fees that PPL collects are then 
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distributed to the rightful owner of the sound recording copyright – usually the record company 
responsible for creating the track and also the performers who played on the track.   
  
Disputes between the collecting societies and users were inevitable and hence, under the Copyright 
Act 1956, the Performing Rights Tribunal was set up to settle disputes between PRS and its major 
users.  Its function was to resolve disputes when no agreement could be reached between the 
contracting parties.   
  
At present there are more than a dozen collecting societies in the UK[13] and more recent legislation 
such as the Copyright, Designs and Patents Act 1988 has regulated collecting societies with the 
introduction of a Copyright Tribunal which represented an extended jurisdiction reflecting the 
growth of the collective copyright administration into fields other than performing rights.  Of these 
dozen or more collecting societies, the focus of this paper will be on the Copyright Licensing 
Agency. 
  

3. A Case study: Copyright Licensing Agency[14] 

  
The Copyright Licensing Agency (CLA) is a non-profit making agency that licences organisations 
for photocopying and scanning.  The society was set up in 1982 and since its inception it has been 
acting on behalf of authors, artists and publishers of books, journals, magazines, law reports and 
periodicals by issuing licences and ensuring copyright compliance.   
  
The society strikes the balance between creativity and incentive as it allows organisations and 
institutions to fulfil their information requirements whilst at the same time protecting copyright and 
hence encouraging creativity. 
  
Its members, i.e. the authors and publishers that it represents, own the agency[15].  The money that 
is collected from organisations such as HEIs are then distributed to the right holders of copyright 
works through the Authors’ Licensing and Copyright Society (ALCS) and the Publishers’ Licensing 
Society (PLS) which together set up CLA in 1982.   
  
The main question, however, is whether the right holders actually receive ‘appropriate’ royalties 
through the ALCS and PLS which distributes the income received by CLA (emphasis added) to 
authors and publishers.  This raises a number of questions immediately.  First, how much of an 
income does the ALCS receive from CLA annually for purposes of distribution? Does this figure 
reflect the number of licenses, which have been granted by the CLA to various licensees?  In the 
present context, what is the percentage of the income generated by CLA, which represents licenses 
granted to Higher Education Institutions (HEIs)?  Does this figure reflect the income received by 
ALCS for distribution, especially to academic authors?  What is the method that is used by ALCS to 
distribute the income to authors?  As such, how is this income distributed?   
  
These questions, amongst others have been considered below.  Answers to these questions can also 
be drawn from the context of surveys, the income and distribution methods of CLA and ALCS/PLS 
and license system between CLA and HEIs, which includes the Higher Education Copyright Accord 
license.  Set out below is some of these methods. 
  

4. The interaction between CLA and HEIs 

  
The Higher Education Copying Accord (HECA) – An Agreement for License to Photocopy 
  
In April 1998, CLA and Committee of Vice Chancellors and Principals (CVCP), (now Universities 
UK, UUK), signed a licensing agreement covering the photocopy of copyright materials within 
British HEIs.  This was known as the Higher Education Copying Accord (HECA).  Fort use and 
access to the materials under the 1998 HECA, all universities had to pay the CLA a flat charge 
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(blanket fee) of £3.25 per full-time equivalent student (FTES).  This license was due to expire in 
2001 and after negotiations between CLA and UUK failed, UUK took CLA before the Copyright 
Tribunal[16]. UUK complained the fee proposed by CLA, £10.25 was too high and that course-pack 
material should not have to be cleared separately.   
  
The case against CLA 
  
The case of Universities UK (UUK) v Copyright Licensing Agency Limited[17] highlighted some of 
the major issues that were being faced by educational establishments in relation to copyright 
licensing.  The Copyright Tribunal was asked to determine several elements of the blanket licence, 
namely, the amount of money payable by universities – whether there should be a two-tier system, 
which catered for a Course Packs[18] scheme and whether a further fee was required.   
  
The case is very elaborate on this point and the arguments runs in to a large number of pages.  
However, CLA’s main point was that the blanket licence fee that was being paid at the time did not 
cover the production of Course Packs and pointed out that the Licence required that Course Packs 
should be the subject of a separate payment and individual clearance through the Copyright 
Licensing Agency Rapid Clearance Service (hereinafter CLARCS).  CLA’s justification for 
maintaining the CLARCS two-tier system for Course Packs were that (a) Course Packs are a 
substitute for textbooks and so need special control and fees, and (b) that valuable distribution and 
market research information is gathered by CLARCS.   
  
UUK contended that the two-tier licensing system created by CLARCS is ‘uncertain, restrictive and 
cumbersome’ and therefore should be abolished.  Christopher Floyd QC, Chairman, on behalf of the 
Tribunal, further reinforced this point very effectively by stating – 
  

“ . . . On the one hand the publishing industry depends on academic authors for much of its 
raw material.  If education is burdened too heavily with copyright restrictions, teaching is 
inhibited and scholarship is discouraged, to the disadvantage of the public interest in general, 
and the publishing industry in particular.  It is a good example of a symbiotic relationship”. 

  
Mr. Floyd also referred to the Report of the Committee to consider the law on Copyright and 
Designs under the chairmanship of the late Mr. Justice Whitford (“the Whitford Committee) 
presented to Parliament in March 1977.  Making reference to paragraph 268 of that Report he further 
added – 
  

“We feel that the fact that ‘education’ is a good cause is not in itself a reason for depriving 
copyright owners of remuneration.  Nobody suggests that the makers of notebooks, 
compasses and rulers should supply these products to educational establishments free of 
charge . . . The majority of educational submissions were in fact of the view that, although 
they should be completely free to copy, it is right that they should pay copyright owners a 
reasonable fee in respect of the reproduction of copyright material”. 

  
It is the present opinion that this is ultimately the thrust of the argument – whether the fee that was 
being claimed from HEIs was ‘reasonable’ in light of the present arguments?  Was it ‘reasonable’ to 
request a separate payment for ‘Course Packs’ or was it ‘reasonable’ enough that the blanket licence 
that was being paid was a fair remuneration to the copyright owners?  In distributing the revenue 
collected from organisations such as HEIs, was the CLA carrying out a fair distribution of the 
surplus?  Had CLA gone one-step-too-far in requesting payment over and above what was being 
paid by educational establishments? 
  
At the ‘final decision’ delivered by Mr. Floyd on April 2002, it was decided that the two-tier system 
was too complex and bureaucratic and ordered that the Course Pack system be removed and replaced 
with a single tier blanket licence scheme whereby universities would pay a set rate of £4.00 per 
FTES (£2.75 basic fee – [reduced from £3.25] + £1.20 fee for course-pack copying + 0.05p for 
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separate artistic works)[19].    At the ‘final order’ Mr. Floyd ordered that the Respondent, CLA, pay 
the Applicant, UUK the sum of £100,000 by way of an interim payment of the Applicant’s costs as 
aforesaid. 
  
What, it may be asked, is the real significance of this case to the present discussion?  The case 
clearly signifies a number of traits by CLA, which are unsatisfactory, of which the most striking is 
the ‘take-it-or-leave-it’ approach adopted by CLA.  In other words, a clear abuse of their monopoly 
power, in seeking to make HEIs pay double the amount of money, by means of a blanket licence and 
Course Pack Scheme, failing which the HEIs could be liable for copyright infringement.  On the 
other hand it also reflects that where collecting societies are seen to abuse their position, UK has an 
effective regulatory system in place, whereby the case can be taken to a Copyright Tribunal to be 
judged fairly[20].   
  
The question that needs to be asked is whether CLA was commercially driven to seek payment for 
Course Packs scheme or whether they sought the further payment based purely on the interests of the 
HEIs?  It is a question that still remains to be answered.  However the question that will be answered 
is whether it is better to have one collecting society, which has a monopoly power or competing 
collectives  as in USA? 
  
However, before moving on to look at competing collectives, the paper will consider the survey 
methodology of CLA, which was a further provision, which the HECA license introduced.  
Thereafter, an insight will be taken in to a case from Australia, Frank Moorhouse v University of 
New South Wales, to consider the position of higher education institutions in a world without 
collecting societies. 
  
Survey methodology of CLA 
  

“There are three kinds of lies: lies, damned lies and statistics”  
- Benjamin Disraeli (1804-1881) 

  
Surveys are based on statistics, but when statistics are drawn from surveys, which range across a 
very large spectrum, one begins to wonder at their accuracy.  As a result surveys, which are not 
specific but tend to be very broad, unfortunately portray an inconsistent view.   
  
The survey methodology within CLA is divided in to four main sections and include[21] – 
  

1. Record keeping survey;  
2. Questionnaire survey;  
3. Information audits; and  
4. Scanning digitisation.  

  
There are a few points that can be raised on the survey process set out above of which the record 
keeping survey will be critically analysed.  According to this method, CLA field officers monitor 
pre-selected photocopiers at selected universities over a period of weeks.  However, is there a system 
whereby CLA officers decide with University officers, the best time to monitor?  According to the 
methodology used by CLA, the surveys are carried out in the spring and autumn seasons of a 
calendar year.  If each survey is carried out ‘over a period of weeks’ how many universities can 
really be surveyed in one year?  For the year 1999, it was recorded that CLA surveyed photocopiers 
at six UK HEIs during spring and a further ten HEIs during autumn.  The target for CLA appears to 
be around 15-20 HEIs per calendar year.[22] 
  
Secondly, as noted above, employees are asked to make an extra copy of a work identifying what 
they are photocopying.  The question that comes to mind at this point is how many officers monitor 
one university at one given point?  We already know that they monitor photocopying at pre-selected 
photocopiers.  We already know that a university such as University of Edinburgh, houses 
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approximately 480 photocopiers[23] within the university.  When CLA officers, come to University 
of Edinburgh to monitor the photocopying, how many of these 480 copiers do they monitor?  Is it the 
machines located within the eight main libraries[24] of the University of Edinburgh?  What about all 
the photocopying that goes on in research centres?  Are these monitored too?  Unfortunately CLA 
does not provide any such information. 
  
However, CLA confirms that the essence of their surveys is the collection of physical evidence of 
copying of individual titles, supervised by field officers at copying machines within organisations 
selected in a sampling of their sector.  The survey data thus collected and analysed forms the basis 
for the distribution of fees paid by organisations for the copying of copyright works under CLA 
licenses.  In 2002-03 over 150,000 survey returns were processed and a further 350,000 returns were 
processed for CLA’s transactional licenses such as document delivery and higher education 
digitisation.   
  
Finally, in relation to the actual surveys, the information sent by CLA itself illustrates that surveys 
have been carried out in various universities throughout UK (in total 73 universities: 61 in England; 
2 in Northern Ireland; 5 in Scotland and 5 in Wales).  Further enquiry in to CLA returned the 
information that all the universities i.e. all 73 universities have been surveyed at least once since 
1999.  It was also revealed that the CLA carries out surveys on a three-year cycle.  By this, it means 
that a university that is surveyed, for example, in 1999 is under no obligation to be surveyed again 
until at least until the year 2002.  In this manner, CLA can ensure that many universities as possible 
can be surveyed.   
  
However, it is curious to note that within this list some universities have been surveyed twice, for 
example Universities of Kent at Canterbury, Manchester, Leeds Metropolitan; Falmouth College of 
Arts and University College London (UCL) whilst in the last five years (from 1999-2004) some of 
the larger institutions such as Aberdeen, Glasgow, Edinburgh, London School of Economics and 
Cambridge have not been surveyed even once even though they have been licensed with CLA since 
1999, through the HECA license. 
  

5. University of New South Wales v Moorhouse [25] 

  
Facts of the case  
  
In this case Mr. Frank Moorhouse, the first respondent, authored a number of short stories, which 
were originally published in different magazines at different times, before it was made a collection of 
20 short stories in the form of a book, titled “The Americans, Baby”.  By a memorandum of 

agreement executed on 11th November 1971 Mr. Moorhouse granted to the second respondent, 
which is a publisher, the right (exclusive in Australia) to print, publish and sell that work on payment 
of royalties, together with certain additional rights.  
  
The present proceedings were commenced by the respondents in the Supreme Court of New South 
Wales and were supported by the Australian Copyright Council (ACC), which aims to protect the 
copyright of its members from infringement.  ACC raised the argument that some of the copying of 
copyright material which is done within university libraries, by the use of photocopying machines, 
amounts to an infringement of the copyright.  To test the validity of this argument, it was decided 
that a test case against a university would be carried out.  The chosen subject was a graduate of the 
University of New South Wales, Paul Brennan, who would make an infringing copy of a literary 
work by the use of a photocopying machine in the library of the University.   
  
Accordingly on 28th September 1973 Mr. Brennan attended at the library of the University of New 
South Wales, obtained two books from the shelves, and made two photocopies of one chapter or 
story, of about ten pages, from each of those books, one of which was "The Americans, Baby". It 
was not established exactly what part of "The Americans, Baby" was copied and since Mr. Brennan 
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was not called as a witness it was not possible to confirm this fact. The other work copied was a 
book called "Happy Times" but no evidence was given that that work was subject to copyright. Mr. 
Moorhouse did not know beforehand that it was proposed to make a copy of part of his book but was 
later informed what had been done and agreed to join in bringing the present proceedings against the 
present appellant the UNSW.  
  
It was alleged that the respondents are the owners of the copyright in the book, in each of the stories 
that comprise the book.  A declaration was made between the date when the book entered the library 
and the hearing of the summons the university had authorised such breaches of copyright as occurred 
by photocopying the whole or part of the library copy of the book by the use of photocopying 
machines where the copying was not fair dealing and where breaches were due to reliance upon the 
library guides or the notices or to lack of supervision of the use of the machines of any combination 
thereof[26]. 
  
It was further alleged that the University had established in its library a number of photocopying 
machines operated by tokens or coins, and Mr. Brennan had committed a breach of copyright even 
though the University alleged that they had not authorised it.   
  
An action was brought against the UNSW v Frank Moorhouse as author and Angus Q Roseburn as 
publisher in the Supreme Court of New South Wales.  The University of New South Wales appealed 
from that order to the High Court and at the hearing of he appeal, the respondent author was given 
leave to file a cross appeal out of time.  Appeal allowed with costs.  Cross-appeal allowed with no 
order for costs. 
  
The first question for decision on the cross-appeal was whether the copyright of Mr. Moorhouse was 
infringed by the University when Mr. Brennan made the two copies of part of “The Americans, 

Baby” on 28th September 1973?[27].  

  
The second and more important question is whether the University authorised the act done by Mr. 
Brennan that infringed the respondents’ copyright, namely, the making of the photocopies?  To 
answer this question, the judges considered the use of photocopy machines within universities and 
what their existence within such institutions implied. 
  
What the case said about the use of photocopy machines within HEIs: The issues - Lack of 
appropriate copyright guidelines within the University 
  
The court found that photocopying of copyright material, which was not a fair dealing for purposes 
of research or private study, was taking place in the University and if the university did not 
positively know this, it was certainly suspected.  The reason behind these infringements it was felt 
was due to the fact that the University had failed to attach notices to the photocopy machines in a 
form prepared at the request of the Australian Vice-Chancellor’s Committee[28].  The form set out 
an interpretation of fair dealing that had been accepted by the Australian Society of Authors and the 
Australian Book Publishers Association.  On the contrary, the University issued library guides to 
most if not all students commencing at the University and a lesser number of students would receive 
library guides later in their courses.  The library guide in question in the year 1973 contained the 
following information under the heading ‘Copyright’ – 
  

“Reader [sic] have a responsibility to obey the law under the Copyright Act 1968. 
A copy of the Act is available in the Photocopying Room and there is an extract of relevant 
sections on each machine. 
Photocopying may be done for the purpose of research or for private study and when a copy 
of the item to be copied has not previously been supplied to the person making the 
photocopy”[29]. 
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The guidelines lacked a vital piece of information – that copying for the purpose of research or 
private study was only permissible if it amounted to fair dealing of that work.  In addition, a copy of 
the Australian Copyright Act 1968 could be found in the photocopying room and a copy of s49 of the 
Act was displayed above each photocopying machine – but unless members of the law school at the 
university were reading them, the meaning would be obscure to the ordinary layman.  Moreover, 
those provisions applied only where a copy is made by or on behalf of a librarian: they had no 
application where a person using a library makes a copy for himself. 
  
Lack of appropriate guidelines at photocopying machines in the library 
  
A further notice was displayed on each machine, in addition to the notice already mentioned.  This 
notice read as follows – 
  

“Use of Photocopying Machines – 
Occasionally users monopolise photocopying machines.  Once 10 copies have been made the 
next person in the line should be given access to the machine and the mass copier must join 
the end of the queue”[30]. 

  
The trial judge opined that such a notice implied that the university was fully aware that there were 
persons interested in copying large quantities of material, and should have regulated this more 
appropriately.  Yet at the same time, it does not mean that a person making ten copies is copying 
from the same book – it could be one copy from ten different books as Justice Gibbs pointed out. 
  
Lack of appropriate supervision of photocopy machines 
  
The court also found that the photocopying machines “were unsupervised in any practical and useful 
sense, with the knowledge of the university librarian”.  The University librarian gave evidence at the 
hearing.  He said that he had instructed ‘attendants’ who were in charge of supervision and use of 
machines to circulate the relevant provisions of the Act to all members of the staff.  The librarian 
stated – 
  
I had asked those people to supervise the machines, to within their competence, in which it was with 
the Act, see that it was observed.  In particular, I asked them to watch out for people who were using 
the machine for an excessive time or who appeared to be copying old books[31]. 
  
None of the attendants gave evidence and the attendants had reported no breaches of copyright 
during the last four and a half years.  However, once again, the fact that no breaches had been 
reported did not mean that the supervision was inadequate, unless breaches had been committed and 
not proved, except in the Brennan case. 
  
Chief Justice Gibbs: the decision 
  
Based on the following findings the following conclusion was arrived at in the case of UNSW v 
Moorhouse.  If a person who was allowed to use the library walked in to the library and made a copy 
of a substantial part of a book taken from the open shelves of the library and did so otherwise by way 
of fair dealing for the purpose of research or private study, it can be inferred that the university 
authorised him to do so, unless the University had taken reasonable steps to prevent an infringing 
copy of that kind from being made[32].   
    
Chief Justice Gibbs, summed up the above findings and arrived at the present conclusion –  
  

“The various measures adopted by the University, even when considered cumulatively, do 
not appear to me to have amounted to reasonable or effective precautions against an 
infringement of copyright by the use of the photocopying machines.  The library guide might 
not have come to the attention of all persons using the machines and in any case the 
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statement in it that an extract of the relevant sections was on each machine was erroneous.  I 
am not satisfied that the attendants effectively supervised the use of the machines, at least for 
the purpose of preventing infringements of copyright.  However, the fatal weakness in the 
case for the University is the fact that no adequate notice was placed on the machines for the 
purpose of informing users that the machines were not to be used in a manner that would 
constitute an infringement of copyright.  It is unnecessary to consider what the position 
would have been in the present case if the notices on the machines had been sufficient.  The 
fact is that the notices actually placed on the machines, which set out s.49 were completely 
ineffective for the purpose for which they were apparently intended . . . For these reasons I 
hold that the University did not adopt measures reasonably sufficient for the purpose of 
preventing infringements taking place . . . In these circumstances I hold that the University 
authorized the act of Mr. Brennan in making the copies in question which, as I have held, 
were infringing copies”[33]. 

  
As to infringements in the future of the copyright work, the trial judge held that there was 
insufficient evidence to establish such a fact. 
  
Justice Jacobs: the decision 
  
Justice Jacobs agreeing with Justice Gibbs found that the University’s guidelines and notices were an 
‘invitation’ to copy.  Justice Jacob stated that the real question is whether there was in the 
circumstances an implied invitation that he, in common with other users of the library, might make 
such use of the photocopying facilities as he thought fit?[34]   The question was examined by 
considering a hypothetical scenario and by looking at a library open to all persons either freely or on 
payment of a fee.  In these circumstances, Justice Jacobs questioned whether this was not an 
invitation to any user to make use of the machines as he sees fit and therefore would be an invitation 
which extends to the doing of acts done in response to the invitation?  In response, the trial judge 
answered in the positive.  He further pointed out that the invitation is on the face of it an unlimited 
invitation – authorisation is given to use the copying machine to copy library books.   
  
However, Justice Jacobs distinguished the above facts from the facts of the case by illustrating, 
firstly, that the appellant’s library was not open to all comers – it was a University library where 
copy and use of works is for research and private study.  Secondly, the fee payable for the use of the 
copying machines did not, or was not intended to bring the appellant a profit.  In these 
circumstances, knowledge or lack of it would not change the terms of the invitation extended by the 
supply of books and machines, given that the invitation was not qualified in anyway.  The invitation 
was qualified by the posting of notices displaying s49 of the Copyright Act but this section related to 
copies made by or on behalf of the librarian, not to copies made by users on their own behalf.  In 
Paul Brennan’s case, the unqualified nature of the invitation led him to do what he did and which 
were comprised in the copyright of the respondent. 
  

6. Analysis: The relevance of UNSW v Moorhouse to the present discussion – 
lessons to be learnt 

  
This case is significant in illustrating the consequences of having copy machines within HEIs (walk-
in copying?) without adequate guidelines on copyright law.  Appropriate guidelines should include 
the law on copying for research and private study within educational institutions under the provision 
of fair dealing and more importantly, which acts breach copyright law.  In other words, the copying 
guidelines should very clearly state what can be done and what can’t be done. As Justice Jacobs 
stated, having photocopy machines within a library is an invitation to copy material from within the 
library.  This invitation can be qualified with appropriate guidelines and notices which can feature on 
the photocopying machines; near such machines and which are clear, visible and can be understood 
by the layperson.  As already noted the University of Edinburgh accounts for approximately 480 
photocopiers and near each of these photocopiers there is a clear and visible notice which is 
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displayed and which sets out what can be copied and how much can be copied. 
  
This case revolutionised photocopying within the libraries of HEIs and emphasised the need to use 
them, yet, highlighted the consequences of abuse or over-use.  Gipe recounts the use of photocopy 
machines within libraries in the 1960’s[35] – the decade of the photocopy boom – illustrating that 
these machines were not acquired by the libraries but were installed on the premises by the 
franchisee of the manufacturer.  He goes on to say that the library acted as a  

  
“friendly landlord, supplying floor space to the franchisee and furnishing power for the 
machine’s operation, but nothing else . . . the primary concern of the library is that its patrons 
have some form of copying service . . . there is no mention of copyright infringement”[36]. 

  
This kind of arrangement would have excluded the libraries from any sort of copyright 
infringement.  However in addition to this system, Gipe relates that staff members handled most 
libraries owned or rented copiers (emphasis added).  Even then, photocopy machines were looked 
upon as money saving device, a device, which prevented the wear and tear of books and saving of 
time.  Therefore the issue of copyright was knowingly ignored during this time.  As one librarian 
said – 

  
“I have knowingly ignored the problem of copyright . . . we set certain limits, of course, to 
the number of pages or the number of articles, but these are quite liberal.  Faculty can have 
900 pages of any library material free during a year”[37].  
- Jerome S. Rauch, Librarian of the New Jersey College of Medicine and Dentistry 

  
It is clear that during the 1960’s the use of the new device – the photocopy machine – was 
encouraged.  ‘Do not mutilate this book.  You may deprive 400 other students of its use.  Use the 
Xerox machine’[38] was the general ethos.  Somehow fair dealing and fair use, which had been 
firmly established on both sides of the Atlantic, was in danger of becoming obsolete.  As such the 
celebrated case of UNSW v Moorhouse was a blessing in disguise and a much-needed answer to deal 
with the latest challenge to copyright law. 
  
The case illustrated that where a university owns copy machines, and have the power to prevent the 
infringement even though they may not have taken reasonable steps to avoid the infringement and 
the university knew, or had reason to anticipate or suspect, that the infringing act was to be, or was 
likely to be, done[39], the liability would fall within the boundaries of the university.  Therefore the 
case emphasised that the responsibility lies with the University to ensure that appropriate copying 
guidelines are placed on or near the photocopy machines and supervision of these machines and the 
resulting copying are diligently carried out to avoid a similar scenario. 
  
Writing this paper at a time when collecting societies are at the forefront, it is interesting to consider 
the present case in such a context.  However, as the case was heard in 1974, the Australian 
Copyright Agency Limited (CAL) established in 1989[40], had nothing to do with it – and the effect 
of this is very clear.  If the University of New South Wales were a member of CAL, the University 
would have had a license with the collecting society.  The terms of the license would state what and 
how much an individual could copy and as already discussed, the University would enter in to a 
license scheme of some form with the collecting society[41].  Entering in to such a license scheme 
increases the duty of these collecting societies, for example, to carry out supervisions every so often 
to monitor copying within HEIs.  Further, a collecting society would also ensure that according to 
the terms of the license, the university displays appropriate notices near the photocopier machines 
and distributes guidelines to existing and prospective users (in the present case, Paul Brennan).   
  
As such, the question that can be asked here is whether the decision of the case of UNSW v 
Moorhouse would have been different if CAL had existed and if the University of New South Wales 
had had a license with a collecting society?  The answer is ‘yes’; not merely because the above rules 
would have been adhered to, thus ensuring that responsibility from the university’s liability would 
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have been significantly diminished but because the collecting society, which plays middle-man and 
is responsible for distributing the remuneration would have had more of a responsibility towards the 
creator and publisher than the university.  After all it is the ‘middle-man’ who gets paid from both 
sides – creators/publishers on the one hand for keeping track of reproduction of their work and 
universities on the other for the convenience of a one-stop-shop in exchange for a significant sum of 
money. 
  
Applying the case to the modern day is instructive of a change in the trend since the inception of 
collecting societies and the role they play within HEIs; a shift in university to collecting societies.  In 
other words, in exchange for the fee, a university makes an implied statement that they have obtained 
an appropriate license for copying works protected by copyright law and therefore should be 
excluded from liability.   Therefore, whilst this case illustrates the responsibility that HEIs undertake 
when placing photocopying machines within their institutions, the case also illustrates the 
importance of the interaction between HEIs and collecting societies, had there been a collecting 
society at that time. 
  
As such, collecting societies are important – they carry out a function that is invaluable. Therefore, 
whatever criticisms we make or how much greener the grass may seem on the other side, it cannot be 
ignored that CCS and in the present context, CLA is doing a sterling job.  If collecting societies or 
CLA did not exist, one cannot imagine the consequences authors and performers in particular would 
have to face in today’s technologically advanced world.  How can authors, artists and publishers 
keep track of their works, which can now be copied in UK, USA, China and New Zealand at the 
same time with modern technology such as the internet?  How would they deal with the high 
transaction costs of copyright administration?  As such I cannot re-iterate their importance.  The 
question though is how can the existing system be made better?  Is there a solution? 
  

7. Solutions 

  
From across the Atlantic (USA) – Competition amongst collectives 
  
One of the features that has been absent from collecting societies within UK is competition amongst 
collectives. The situation is different in USA where competition is strongly encouraged.  There 
appears to be three reasons for the lack of competition in UK and a number of other European 
countries – 
  

1. Government regulation authorises only a single collective to administer a particular right, for 
example in countries like Austria, Germany and Switzerland where collectives must be 
licensed by the government;  

2. Government policies that mandate open entry and equal treatment of members may lead to a 
single collective; and  

3. Efficient negotiation between the monopoly collective and user groups may eliminate any 
incentive for competitive entry.  

  
Besen, Kirby and Salop[42], three American economists carried out some research in to competing 
collectives in the 1990’s.  They looked at a monopoly collective and established that if a second 
‘closed’ collective[43] enters to compete with the monopoly ‘closed’ collective, then each collective 
takes the membership of the other as given and makes its best response and their equilibrium 
behaviour would be simple to determine.  They also went on to assume that a monopoly closed 
collective has a ‘surplus’ (difference between license fee and cost of creating a work and 
administration) that is distributed equally among the collectives ‘founding’ members.  Additional 
members who enter the collective will be paid the cost of creation of their work, but not a share of 
the surplus. 
  
A further feature of this competitive system, the maximum all-or-none license fee that each 
collective can demand will equal the additional or incremental value of its members’ works to the 
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licensee.  In other words there will be competition between the collectives to attract more successful 
members, but not necessarily the up-and-coming author.  Each collective will attempt to maximize 
its surplus per member to attract members, assuming that it can charge a license fee equal to the 
incremental value of its repertory, reflecting the incremental value of its members.  An equilibrium 
will arise when neither collectives wishes to increase or decrease its own membership.  This 
equilibrium has three main characteristics – 
  

1. Each collective will receive a smaller license fee than if it had the same membership but there 
were no competing collective.  This is because each collective obtains only the incremental 
value of its repertory.  As such, even if both collectives offer blanket licenses, the licensee will 
obtain a portion of the surplus.   

2. Entry of a second collective will increase the combined membership of both collectives.  The 
aggregate membership of both collectives would be larger than what a single closed collective 
would choose.  

3. The combined membership of the two collectives will not exceed the optimal number of 
creative works.  

  
Additional collectives will thereafter enter only if the administrative costs are small.  If the 
administration costs are small, competition among collectives may result.   One of the methods to 
address this issue is to require single collectives to compete in issuing licenses but permitting them to 
combine for purposes of administration – a solution that has the additional benefit of eliminating 
duplication of administrative costs.  But, if the collectives remain small in equilibrium, providing for 
joint administration still may not bring about the efficient result.  Or it may be that the equilibrium is 
so small that the collectives can tacitly collude in setting license fees.   
  
Important factor should be that there should be no barriers to entry.  Without barriers competition 
among collectives should drive license fees to a level reflecting the costs of composing songs plus 
the costs of administration.  Competition will lead to production of efficient number of works.  
Based on this theory it is argued by the three American economists that the presence of competing 
collectives as in the case of the competing performing rights societies in USA, i.e. ASCAP and BMI
[44] makes government regulation unnecessary.  Yet, government regulation may still be needed as 
barriers to free entry may exist in the form of higher costs for later entrants; entry by new collectives 
may take time; and there may be long-term contracts between songwriters and collectives or between 
collectives and users. 
  

8. Conclusion 

  
In considering the above points set out above, it is clear that even though CLA’s survey system may 
appear scanty at first blush or even though CLA’s distribution system may not be seem very clear, 
HEIs would be at a loss without collecting societies?  What other system can be employed to ensure 
that a university has access to a portfolio of academic books and journals and has the permission to 
photocopy in exchange for a license or blanket fee, apart from a collecting society?  The only 
alternative would be to seek permission on an individual basis each and every time from a right 
holder; the costs involved in this process coupled with the time spent, will make it an almost 
impossible task.  For these reasons, a collecting society is valuable and carries out a function that and 
an individual cannot do himself or herself.  Furthermore, without collecting societies, HEIs will be 
faced with the kind of situation that was faced by the University of New South Wales.  At the same 
time UUK case illustrated the drawbacks of having collecting societies. 
  
Therefore what is needed is a balance and it for this reason that competing collectives were 
considered, as they exist in USA.  Competition brings about choice and better services for the 
consumer whilst at the same time, giving the right holder a choice as to which collecting society he 
or she should approach.   Although it is also important to beware that when there are competing 
collectives there is the danger that they may collude or even merge, although these are risks that may 
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seem far-fetched, but nonetheless realistic.   
  
Ultimately the hope for the future is that UK will learn lessons from USA and on reflecting on the 
case from Australia understand that collecting societies are a positive thing, a good thing, which is 
simply in need of further reform. 
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