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1. A suggested approach to the contextual challenge to knowledge of WT and CT 

  
The processes of globalisation challenge basic assumptions in law, as many academics recognise.  
How do legal academics approach domains that are inherently dynamic, emergent and trans-national 
and where knowledge is necessarily contingent, contestable and crystallising and outcomes probably 
uncertain?  This may be a problem if the dominant epistemological approach in law tends to equate 
knowledge with knowledge of rules and where legal formalism of positivism embed conservatism in 
the legal academy.  There would seem to be a particular problem with exclusively orthodox legal 
approaches in domains that open and inherently ‘cosmopolitan.’  One or two such domain/s are that 
of Communications Technology (CT) and World Trade (WT).  It is clear that the comprehension of 
CT, and the legal regulation thereof (CT law) are inherently dynamic domains of comprehension.  
The same can be said of international and/or world trade regulation or World Trade law (WT) law.  
WT is relevant to CT and CT to WT.  WT regulation may act on CT and CT law, in the sense that 
the evolution of CT is conditioned by WT regulation and vice versa.  There is a complex set of 
interactions, where little is fixed.  The phenomena are inherently dynamic and consequently so are 
the contexts of legal regulation in this reflexive field.  
  
This paper argues that a ‘pragmatic cosmopolitan’ approach to the construct of knowledge would be 
useful in dynamic domains such as CT and WT.  The paper will seek to explain and defend the 
approach or method suggested, and demonstrate how it would represent a legitimate approach to 
analysing and mapping terrain such as this, and in particular identifying points of intersection of 
different constitutive forces.  This approach builds on pragmatic philosophy from William James and 
Charles Pierce, to Oliver Wendell Holmes in law, and recent writers such as Posner and Kennedy.  It 
briefly links such a philosophical approach to the range of theories of ‘cosmopolitanism’ as 
discussed from Kant onwards and, more recently in a methodological fashion to Beck, to attempt to 
fashion a description of a workable method.  As a result, pragmatic cosmopolitanism is used to 
describe a general approach or method that partly emerges from these schools of thought and is 
suggested to be relevant in the context of consideration of emergent domains of law.     
  
How is this relevant in a practical sense and to the issue at hand?  As CT is one of the key dynamic 
regulatory domains where mere examination of legal doctrine is of limited value, and focus on 
national rules is of limited use at certain times, there should be consciousness of appropriateness of 
approach.  In addition, academics from different disciplines congregate with lawyers in discussions 
of international and WT.  In order to enhance dialogue and to make transparent the (sometimes-
opaque) starting positions of legal academics, it is argued that they should engage more with 
transparent method or description thereof, on occasion.  An outline of what that would entail is 
adumbrated here.  The paper will seek to demonstrate the relevance of such an approach by 
examining some recent developments in the regulation of CT in an international or WT context, as 
defined here.[1]   
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2. A note on the context of the phenomena of WT and CT, nomenclature, 
regulation and the associated challenge 

  
2.1 WT 
  
WT is a dynamic domain that can be approached in terms of economics, commerce, culture, 
morality, law or politics.  It is important to loo at the assumptions of the systems.  Changes in 
regulatory philosophy have an impact on regulation.[2]  The evolution of WT is associated with the 
process of liberalisation of WT or international trade that culminated in the establishment of the 
WTO (World Trade Organisation) as the central ‘economic’ institution in the world.  The 
phenomena of regulation, or the rules based nature of that phenomenon is of critical importance.  
The protectionism of the 1930’s in particular demonstrated the need for a rules-based system.  The 
disastrous Smoot-Hawley Act in the US was seen to have contributed towards the international 
isolationism and stagnation that would contribute to the rise of extremism in Germany and Japan and 
elsewhere.  The tact of avoidance of use of legalism and the fact that there was very good reasons 
why it was not called ‘law’ or framed in terms of law, does not mean that it is not a legal 
phenomenon or capable of being rationalised so.  Obviously the fact that the EC Treaty used to be 
the European Economic Community Treaty does not mean that it was not law.  In fact as Keynes 
noted, the lawyers played a very important and imaginative role in the Bretton Woods Agreement, 
just as they did in the finalisation of the Uruguay Round.  This chimes with the fact that the World 
Bank has increasingly recognised the role of law in economics as part of the Post Washington 
Consensus. 
  
In the legal world there has been a reluctance to talk of ‘world trade law.’  There has also been a 
reluctance to describe decisions of the Appellate Body as judicial ones.[3]  This coyness should not 
deflect from the reality of genuine judicial decision-making.[4]  For instance, McRae having 
reviewed the WTO practice and the difficulty of identifying a formally correct answer writes,[5] 
  

“Perhaps more important than the ambivalent texts is the practice of the Appellate Body, 
which from the beginning has acted as if it were a court.  It has insisted that panels apply the 
law as if they were judicial bodies, including applying the law that has been developed in the 
decisions of the Appellate Body itself.  And the Appellate Body has in practice followed its 
own prior decisions.  Although there is no provision for stare decisis within the WTO 
process, the Appellate Body has effectively created a form of a doctrine of precedent in WTO 
dispute settlement, not unlike precedent on [sic] the early days of the common law.”    

  
Such pragmatic readings have not cured the arguably anachronistic nomenclature that may distort the 
perception of what is actually happening.  Instead arguably narrow terms such as international 
economic or international trade law or the law on international economic relations persist.  
Anachronistic terminology may reflect anachronistic models of thinking.  At the same time business, 
commerce and forces of globalisation have changed the picture.  As writers such as Braithwaite and 
Drahos indicate, for example, much ‘international’ trade is actually intra-firm trade.  Paradoxically, 
to some extent the focus on international trade may suggest the persistence of the Westphalian state 
model by those who are most conscious of its demise.  There are a number of justifications or at least 
explanations of the persistence of narrow terms.  For instance, it may not be accepted by some, that 
the law has evolved.  There is sometimes a degree of academic demarcation.  Some others dispute 
that there we can talk about law when looking at international or WT rules.  John Jackson and others 
has engaged in the juridification debate over the last decade.  If one accepts that there has been a 
process of juridification of WT after the Marrakesh Agreement and that such developments are 
linked to regional legal communities, the case for narrow descriptions seems less justified.  
  
If it is accepted that WT regulation constitutes law, then it is also clear that it is a wide-ranging 
domain.  If it is accepted that the WTO process has established ‘law’ then there could be various 
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views of what should logically come within any definition of WT law sensibly so-called.  A wide 
view would argue that WT regulation could be seen to cover the WTO, the regional, legal 
communities as well as the lex mercatoria or other conceptions of trans-national law that perhaps 
link into globalist conceptions.  Particular developments such as the Trade Related Aspect of 
Intellectual Property Agreement (TRIPS) reveal the depth of private, commercial harmonisation or at 
least co-ordination.[6]  Other ideas such as a common law of international trade might also be 
mentioned.  The existing set of international conventions such as those in relation to international 
sales of goods would seem to link in here.  In addition, the web of private international law rules 
could also be considered.  Ideas such as ‘global legal pluralism’ underscore these developments.  As 
bodies such as the Council of Europe through instruments such as the Cybercrime Convention get 
involved in domains that affect business and trade, it could be considered increasingly to be linked.  
Ideas of ‘trans-national law’ and ‘trans-national legal process’ also enter the fray.[7]  Whatever the 
debate, it is clear that there is a global framework of regulation of WT that may be considered as law 
now, or in the future.  The shift of focus from the nation State in the conceptualisation on 
international or trans-national matters can be seen for example in ideas of ‘global business 
regulation.’[8]  However that creates problems for the construct of knowledge.  In one sense the fact 
that CT is affected by these changes is accidental, in another sense it is critically related.  CT is part 
of the process of illumination of illusory context.  The nature of the phenomenon exposes fallacies, 
flaws and anachronistic features of existing concepts.  It is inextricably bound with central issues of 
trade. It is difficult to conceive how therefore a model of learning and conceptualisation that was 
based on a static concept of jurisdiction can survive without a re-configuration of the intellectual 
software.    
  
2.2 CT and CT Law 
  
The significance of the phenomenon of CT and the dynamic and trans-national characteristics 
thereof are by now well-established.  CT is experiencing convergence principally through the 
process of digitisation and driven by commercial and strategic forces.  Technological convergence 
begets regulatory convergence, which begets legal convergence.  For example, the evolution of the 
Communications Act 2003 in the UK demonstrates this trajectory or cycle. Similarly the EU 
Commission perhaps tried to recognise this in its initial attempt to develop a concept of ‘commercial 
communications.’  The legal regulation of CT can easily be termed CT law, although other 
candidates such as IT, ICT and E-Commerce law may arise.  This is also linked to debates about 
whether there is a sui generis body of law of that type at all.[9] Assuming the term ‘CT law’ is 
accepted or acceptable, and assuming that if one accepts it exists as a coherent subject and is usefully 
so described, it is still potentially very wide-ranging.  As it is pervasive it may involve many legal 
compartments. 
Thus questions often relate to the application of existing concepts to the phenomena of CT.  This 
might involve for example the issues of jurisdiction, contract or delict for example or combinations 
thereof.[10]  Some such as Patents, Copyright, Trade Marks may be particularly relevant but not 
predominantly so, save for particular issues such as software patents and domain names.[11]  Some 
may be linked with CT, but actually be far wider about information, such as Freedom of Information, 
Data Protection.[12]  Some other domains are properly at the centre of CT law, such as electronic 
communications, Digital Signatures, E-commerce.[13] Other domains such as competition law may 
be critical importance, although they may not have received the attention they desire.[14]  CT law 
issues often necessarily involve consideration of a panorama of contexts of regulation.[15] Articles 
on electronic and digital signatures[1] usually involves examinations of model agreements,[1] cases 
from many jurisdictions, industry practice, legislation from many jurisdictions,[1] international 
model laws,[1] regional regulation ie EU regulation.[1] 
  
Whether CT law properly exists from a nomenclature perspective, is an academic debate that is 
pointless in many ways, if there are legislation and cases and a world that needs advice and answers.  
Indeed the persistence of doubt thereabout may provide corroboration sometimes of the existence of 
flawed assumptions.  From a pragmatic perspective, the subject exists.  CT (and CT law) by 
definition must have some trans-national, characteristics and that the phenomena and the associated 
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contexts, issues, mischiefs and opportunities indicate dynamism and emergence. This parallels WT 
evolution as well as others such as international criminal justice, human rights and the environment.   
  
2.3 Study of the knowledge intersection of WT Regulation/Law and CT/CT law 
  
The question should arise as to the relationship between WT and CT regulation, or the study thereof.  
As these two domains or phenomena are two of the central contemporary forces, there should be a 
great overlap and mutual interest. It is argued that perhaps the mutual interest is not as deep as it 
should be and that there may be an epistemological or simply a methodological issue associated 
therewith and if so, then there may be a methodological cure thereof.  The relationships may be 
depicted as in Figure 1.  
  
Figure 1.  Intersection of forces between the two phenomena and the regulation thereof.  
  
  
  
  
  
  
  
  
 
Looking at WT law in a narrow sense reveals interest and contexts of interest, particularly arising 
from WTO rules and particular disputes associated with GATT, GATS and TRIPS.  Political science 
and economy literature are conscious of the digital divide and link it to WTO policies.[16]  Bileta for 
example has heard papers on the WTO on the subject of GATS.[17]  Issues such as 
telecommmunications are critical.[18]  The dispute between the US and Mexico over access to 
telecommunications was an important example of GATS implications for competition and market 
access in this context.[19]  There are instances of relevant recent disputes.  WTO decisions continue 
to be relevant as recent disputes such as US-Koreas demonstrate. For example, the WTO, on 21 
February 2005, issued the report of a panel that had examined a complaint by Korea against United 
States.[20] This follows other disputes such as that of the European Communities Customs 
Classifications of Certain Computer Equipment.[21]  TRIPS disputes will arise more and more.[22]   
  
CT legal literature demonstrates consideration of international sales, private international law, public 
international law, UNIDROIT,[23] UNICTRAL[24] WIPO[25] and the OECD.[26] Examples 
abound from the international context.  For example an international alliance of business published 
A Global Action Plan for Electronic Commerce a few years ago and updated it.[27] It addresses 
business perspective on law.  In doing so it addresses inter alia competition, telecommunications, 
WTO rules, Government regulation, domain name registration, privacy and data protection, 
regulatory convergence, confidentiality, access to public information, interception of 
communications, electronic signatures, accreditation, contract, dispute resolution and liability.  This 
global coalition, from a range of countries and representing a range of business interests, indicate a 
commonality of perception of strategy of global regulation.  Such perceptions may be projected onto 
the shadow of conundrums that occasionally flicker across the Platonic cave where academics 
contemplate. 
  
How is such a dynamic domain to be conceived without it being a retreat into opportunistic 
formalism?  Other domains of decision-making might be considered. 
Hawkins, for example, uses the idea of defining context by ‘surround,’ ‘field’ and ‘frame’ in law 
most usefully.  Put in those terms, it might be said that in CT the intersection of forces indicates a 
broad surround of context, that is larger that others. Within that, the field/s are wide and this allows 
examination of the frame of CT decision-making.  It might be added that one of the key points about 
dynamic, emergent and trans-national domains or cosmopolitanised domains, is that shaping forces 
will have a greater velocity between the surround, field and frame than in non-cosmopolitanised 

     CT  ↔↔↔↔  CT Law 

           ↕↕↕↕ ��� ↕↕↕↕ 

   WT  ↔  WT Reg/law 
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domains.  The inherent complexity may be represented in Figure 1. It is clear that the dynamism of 
the intersection of forces in relation to two phenomena that are trans-national, dynamic and emergent 
means that there should be caution in relation to the approach to the construct of knowledge therein. 
This caution is justified because of these features, and may also be corroborated by looking at what 
happens and what does not happen in relevant academic discourse.  If it is not robust enough, then 
some issues will be neglected.  One such example may be that of the linked with world trade and the 
regulation thereof.  The best example of this is the World Trade Organisation Information 
Technology Agreement.   

  
3. Is there evidence of a problem?  The example of the ITA  
  
Apart from logical perception of a problem, is there any evidence thereof in the construct of legal 
knowledge in relation to dealing with phenomena such as CT.  There are ways we could seek to 
identify whether any problems exist.  We could simply look at what is covered in textbooks, 
curricula and academic articles.  This is testable.  We could also, for example, identify a question, or 
domain, or issue and assess whether it is dealt with. One question raised here is about the extent of 
interest in the ITA Agreement, or rather the ostensible lack of interest therein.  It may be that the 
study of the ITA is like the dog that did not bark in Sherlock Holmes. 
  
A simple comparison of the ostensible amount of commentary is striking.[28]  The ITA seems to 
have the shadow of a mouse in the literature, although it is in reality it may turn out to be an 
elephant.  It may not have huge ‘problems’ that cause academic itch but its apparent commercial 
significance suggest an importance that merits greater attention than it actually receives.  Why is 
this?  The simple explanation is that business and governments have got on with the job of 
liberalising trade in these products, because there is a demand and ready supply.  Academics have 
been more interested in the notional controversies, the general arguments or particular detail.  The 
problems with such agreements are usually relatively self-contained.[29]  Thus there might be 
invisibility or faint outline of certain issues.  The clear explanation, is that academics often start from 
their (or a) national context, which is paradoxical enough when dealing with global or cosmopolitan 
forces.  The ITA chugs contently on with ever increasing amounts trade, even though it is largely 
ignored in relative terms in the academic literature.    
  
This is a bespoke agreement that has 63 signatories and accounts for a substantial percentage of WT.  
Apart from Brazil, Mexico and South Africa all major producers of IT products are signatories.  
World imports by ITA membership in 2002 was 94.5%.[30]  Generally the major ITA products are 
computers,[31] semi-conductors,[32] senmi-conductor manufacturing equipment, software[33] and 
telecommunications products,[34] and scientific instruments. In the year 2000, the world ITA 
exports reached a staggering figures.[35]  It was concluded in Singapore at the 1996 Ministerial 
Conference and signed on 13 December 1996.  The WTO sees the Ministerial Conference as the 
body which is the driving force for the development of consensus.  Attachment A or B of the 
Declaration lists the covered products.  As the Agreement required 90% world trade coverage, it 
required other signatories to join.  It entered into force in July 1997, obviously in relation to 
signatories and the terms covered.  The ITA was calculated to remove duties on IT products covered 
by the start of the new millennium with exceptions for developing countries.  The concentration was 
on tariffs with token attention to non-tariff barriers.  The focus was also on goods rather than 
services. The chief obligations revolve around reducing tariffs to zero in relation to the scheduled 
products as well as binding other duties and charges.  The basis of benefit is on a Most Favoured 
Nation basis and thus the benefits extent to other countries involved.  There is provision for periodic 
product coverage review.  This is on-going and the greatest challenge may come about through 
frozen technological definitions or conceptions of particular products such as semi-conductors.  
Business is content, as the Global Action Plan indicates and companies like Microsoft have made 
clear.[36] There are institutional issues, such as the proper place to discuss IT non-tariff barriers.  
For example, it could be in the ITA Committee, the Technical Barriers to Trade (TBT) Committee or 
the Market Access Committee.  Clearly the ITA Committee would decide on issues such as the need 
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to change the scope of the definition of semiconductors.      
  
The question that arises, is whether the ITA is significant in terms of CT or CT law?  There are 
reasons why it might not be regarded as important. (a) It has been remarkably uncontroversial, save 
at a national administrative level. (b) The economic significance is merely economic and does not 
tell us about law. (c) The ITA is somehow not ‘law.’  All such arguments would be weak. The ITA is 
important.  It is difficult to quantify, but IT products for example are more economically significant 
than agriculture.  The Agreement had to involve a significant amount of trade in the products 
involved in order to come into being.  The WTO secretariat made the decision on trade.  One 
explanation is that countries see the self-interest in encouraging CT goods to move.[37]  Should law 
students only learn about things that are dysfunctional?  Knowledge of the ITA and its operation 
probably would give a law student a better sense of the way the world works rather than unduly 
focusing on some national issue so of minor or trivial importance.  Why might there be a relative 
disproportionate focus on national issues to the exclusion of significant international, global and 
multi-lateral issues? It is suggested here that the reason is simple.  It is because lawyers and 
academics may often remain focused on national contexts.  Lawyers learn rules.  They learn 
legislation, Treaties and cases.  Dynamic domains may have few crystallised legal rules.  Where 
there are rules that have formed or emerged, they may be questions of enforcement and context.  
New domains of knowledge emerge.  Often they learn their own systems. This may create a problem 
in relation to ‘cosmopolitanised’ domains or domains that are world, global or trans-national.  
  
4. Dealing with the potential problem of persistence of methodological legal 
nationalism and chauvinism.  The cosmopolitanised domain.   
  
WT is similar in some ways to CT, although by definition there is no ground-up growth in legislation 
in the same way as with CT.  Nevertheless it is global by nature.   
The fact that it is difficult for many to appreciate the causal connection between agreements to 
liberalise trade does not mean that there are very direct and specific  consequences in the national 
domain.  The phenomena of CT is international and trans-national insofar as it may involve many 
jurisdictions and thus a plurality of legal sources.  Even in defined and relatively crystallised 
contexts such as a national one, the range of legal regulation may be diverse.  This might be seen, for 
example, in looking at the issue of broadcasting and cultural quotas in the Republic of Ireland.[38]  
Furthermore, the comprehension of the rules may necessarily involve some engagement in relatively 
coherent domains of knowledge associated with the technology or commercial construct of 
regulation.  If some legal academics deny that this is necessary, then they should remember EU cases 
for example in competition law where economic analysis was effectively made imperative in 
competition cases.  In a context in the UK, where academics claim they teach critical thinking skills 
in such domains to students, it must be presumed that they are capable of so employing them 
themselves.  It is difficult to believe that subject such as CT or WT can ever be understood by purely 
‘legal’ means or through the lens of that discipline, particularly if approached in a formalistic, 
positivist, national or chauvinist way.      
         
One of the continually surprising features of CT and (CT legal) writing is the relative absence of a 
sense of fallibility of the technology or the operation thereof.  That the big systems often do not work 
is often ignored.  It is clear that the way we do things depends on approach and approaches to 
worldviews, paradigms, models, epistemology and ontology.  Just as the operational context of CT 
requires comprehensive contextual approaches, so should the law.  Is there any problem with the 
dominant legal approach?  One of the chief challenges to the construct of knowledge relates to the 
impact of globalisation on national law systems.  Other disciplines seem a little more conscious of 
the need to change and to appreciate the impact on the disciplinary construct of knowledge.  In 
sociology, Beck has discussed this topic in the context of discourse on ‘cosmopolitanism.’  There are 
useful debates, concepts and terms that could be considered from such discourse in some legal 
debates. 
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Problems that are identified as trans-national increasingly demand trans-national responses.  The 
environment is perhaps the best example of a domain where many problems are trans-national and 
few are exclusively local, although particular issues may have predominantly local consequences.  
This issue has created challenges for a number of disciplines that deal with such issues.[39]  This 
may also lead to re-conceptualisations that may test the assumption underlying orthodox approaches 
to a subject.  In the context of sociology, Beck argues that it is important to look at globalisation in 
the internal as well as external contexts.[40]  Thus, 
  

“In the globalization discourse, you often find the assumption that globalization only changes 
the relation between and beyond national states and societies (‘interconnectedness’), but not 
the inner quality of the social and political itself (‘cosmopolitanization’).  But globalization 
includes globalization from within, globalization internalised, or, as I prefer to say, 
‘cosmopolitizanisation of nation-state societies.’  So, this misunderstanding can be solved: 
under conditions of globalization the national is no longer national.  The national has to be 
rediscovered as the internalized global.”           

  
This involves an ‘unbundling’ of the national and non-national.  Beck relies on Sassen, who has 
identified this duality of national and non-national that runs through ‘method and conceptual 
frameworks prevalent in social sciences.’[41]   
  
Thus it is could be argued simply that methods and conceptual frameworks that rely on national 
bases or (rather as used here) the nation-based construct of knowledge is challenged somewhat in a 
number of disciplines which include law.  A review of the syllabus of western legal European 
undergraduate programmes is enough to reveal the persistence of conservatism.  More static subjects 
seem to ignore the fuzzy edges.  The construct of knowledge in legal discourse relates to legal 
systems, rules and their enforcement.  Legal discourse is also preoccupied philosophically with 
central debates about issues about justice and ethics.  The ambit of discussion necessarily widens.  
Such an approach does not deny the previous international and comparative dimensions in law, but 
argues that as it penetrates deeper into the nation-based construct of legal knowledge, there needs to 
be added consciousness, that may have to focus in turn on gradual improvements in methods.  
Comparative approaches are useful but need complementary approaches.  This is recognised by 
comparativists.  Writers such as Werro, for example, have argued that lawyers should acquire the 
means of non-chauvinistic legal thinking and work toward reducing nationalistic legal tendencies. 
The problem is that in domains that are trans-national, dynamic and emergent or cosmopolitanised, 
the predominant approach of recourse to national legal rules in clearly defined contexts may be 
inadequate in view in particular of the multiplicity or plurality of potential sources and inter-
operability of such rules.  As a result relevant information and intersections may be missed and focus 
may be wrong.      

  
5. Pragmatic perspective and cosmopolitan method 

  
CT and law involve a reflexive relationship that requires appreciation of both phenomena.  How do 
lawyers largely trained on a national diet of established rules engage in debate in new dynamic, 
emergent domains and describe their approach in a transparent way?  This is particularly germane if 
they are using non-quantitative techniques, as they often do. Where it is qualitative, there is arguably 
a greater need for explicitness of approach.  It is submitted here that where a domain of legal 
knowledge is inherently and significantly dynamic, trans-national and emergent, then there may be a 
greater need or demand for explicitness of approach in relation to consideration of substantive law 
and enforcement while others do not.  For example, conveyancing and property have not been an 
inherently, dynamic, substantive domain in Scotland, save for the abolition of the feudal system.[42]  
The peculiar national, legal heritage means that the approach thereto has not been subject to major, 
persistent, trans-national influence.  Most CT law however is. There are many who doubted whether 
there is such a domain or whether it exists or it is desirable that it exists and if so how should it be 
labelled.   
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Thus the first step in the argument is that where in law there are domains that are significantly 
dynamic, trans-national and emergent or cosmopolitanised where knowledge is often contingent, 
contested and crystallising, then it is appropriate to be explicit and clear in the description of 
approach.  The next step is to adumbrate an approach.  It is not suggested that it is an exclusive 
approach.  Rather it is submitted that it is merely one legitimate approach that could be useful insofar 
as it expresses a broad approach that helps make some sense of such domains, as CT and WT.  The 
approach, technique or method that is advocated here is described as ‘pragmatic cosmopolitan’ 
method and is calculated to be used in law.  Thus it described as pragmatic cosmopolitan method in 
law.  As it relies on a fusion of pragmatism and cosmopolitanism it is necessary to outline the 
element of pragmatic and cosmopolitan philosophy that is used as a base.   
  

6. Pragmatic approach  
  
Pragmatism directly and indirectly influenced legal thinking.  It is thus worth noting the use of 
pragmatism in legal thinking and analysis.  Philosophical pragmatism is well known.[43] Posner puts 
it thus in relating philosophical pragmatism to pragmatism in law.[44] He then identifies a return of 
pragmatism with Rorty, critical legal studies as the ‘son of legal realism’ and in the 1980’s legal neo-
pragmatism that includes Minow, Grey, Fraber and Frickey as well as others.[45]  Posner argues that 
pragmatism must have,[46] 
       

(a) a distrust of metaphysical entities ‘viewed as warrants for certitude in epistemology, 
ethics or politics,’  (b) an insistence that propositions be tested by their consequences and (c) 
an insistence on judging projects by their conformity to social or other human needs.  Posner 
rightly says about pragmatism that: ‘It signals an attitude, an orientation, at times a change in 
direction.’ [47]   

  
Pragmatism pops up, in CT contexts.[48]  It arises explicitly in much discussion of WT.  In simple 
terms, it requires that we ask about the consequences of decisions, not bound unnecessarily by 
doctrine, unless it is useful, while being fully alive to the context of decisions.  As it is linked with 
jurisprudential realism (as opposed to say realism in international relations theory) it may emphasise 
the significance of the judge.  In contemporary contexts pragmatism is most ably led by writers such 
as David Kennedy.[49]  
  
7. Cosmopolitan perspective 

  
Cosmopolitan means a citizen of the world in a simple sense.  However it has many other contexts.  
The central ideas is about seeing things as related.  Cosmopolitanism in law is often linked with 
Kant, although Grotius and De Vittoria should be considered.  With Kant, it is the explicitness of his 
use of the term that attracts attention.  This is despite an ambiguity about the word ‘right’ and ‘law’ 
at times. From Kant it has been handed down to contemporary Kantians such as Onora O’Neill.  
Recent and contemporary cosmopolitanists might include writers such as Appadurai, Archibugi, 
Barry, Beck, Beitz, Derrida, Habermas, Held, McGrew, Pogge and Singer.  It is a broad church with 
diverse views that may be moral, political or legal.  It may refer to the disciplines of art, history, 
international relations, law, politics and theories of justice.  But before Kant, some would mention 
the Greco-Roman roots from Diogenes and Chryssipus through Erasmus, Grotius, Pufendorf and 
Vitoria.  As it has meant different things, in the Soviet Union for example it was sometimes used as a 
term of abuse in an anti-semitic way.  It has been used in relation to political philosophy, 
international relations theory and theories of justice.  It might be asked why its pedigree is so 
important especially in view of the subsequent development.  In te last few decades Barry, Beitz, 
O’Neill, Pogge, Rawls, In law, the most convincing or defensible use of the term has probably been 
by Koskenniemi.  William Twining has addressed the need for recognition and responses to the 
challenges of cosmopolitanism.  Others such as Da Sousa Santos, present a far more contestable and 
unsustainable conception of the term.    
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Pragmatic cosmopolitanism would emphasise the significance of judges.  In key dynamic, emergent 
and trans-national contexts, judges may be at the cusp of the evolution of legal doctrines.  This is 
well-established in American realist schools of jurisprudence.  It is not necessary to make much of 
this.  Rather it is pragmatic to watch what judges do, as they often cause a change in legal trajectory, 
which despite criticisms usually last.  Pragmatism may be seen to be an accurate description of how 
judges behave and certain judges would clearly identifiable as pragmatists as people like Posner 
recognise.  Because legal doctrine has what is called elsewhere as a ‘tipping point’ or simply an 
apparent change in direction, what judges do is crucial.  What they do in dynamic, emergent and 
trans-national contexts must be more crucial as they may be crucial in the crystallisation process, 
even if it is just to say, that something is too complicated for judicial development and needs 
legislative intervention.[50]  Judges in CT context will find similar phenomenon and may encounter 
a similar range of options.  For example, judges may be faced with a question of whether they should 
intervene and develop the common law of a domain.[51]   
  
Instead of being locked into formal nomenclature and formal doctrinal debates, and waiting the 
evolution of fully crystallised positive law, it might be more important to look at what is actually 
happening.  What happens in the real world is essential in a pragmatic scheme of things.  The very 
adoption of a cosmopolitan perspective may solve some riddles by indicating their relative lack of 
significance. In general it may involve a re-conceptualisation of the surround, field and frame of 
knowledge, recognising that they have expanded and that as they have expanded there may be 
greater reflexive, mobility between them.  In particular it will need cognisance of the pattern and 
mobility of forces, factors and relationships that operate in those contexts and networks therein. 
  
Figure 3. 
  
  

  

  

  

 
Thus, the challenge of globalisation presents an internal challenge for constructs of knowledge that 
are based on frameworks and methods that are predominantly national and may fail to adequately 
accommodate the global forces without re-alignment or re-location.  Thus is domains are dynamic, 
emergent and trans-national then as these are cosmopolitanised domains, academics and 
professionals may have to employ appropriate and adequate approaches to associated construct of 
knowledge and avoid chauvinistic and predominantly national frames of reference if they are 
inappropriate.  As Hawkins would put it, this relates to the surround, field and frame of legal issues.   
Thus cosmopolitanised (trans-national, dynamic and emergent) domains of law create challenges to 
the construct of knowledge that needs re-alignments from previous models.  The conceptualisation of 
the surround, field and frame of legal issues in cosmopolitanised domains must be subject to greater 
conceptual warping and realignment.  The surround will influence the field and both will influence 
the frame and all may act reflexively on each other, in a way that does not operate in more local, 
national and fixed contexts.  The channel of forces from the surround and field to the frame must be 
wider and more open, when dealing with cosmopolitanised domains. Thus it may be that the jurist in 
such domains needs a wider perspective and panorama that may include systems other than the ones 
they are most familiar with and domains beyond their expertise, not to become experts in many but 
to understand the range of interactions and forces operating in their own.  Thus cosmopolitanised or 
dynamic, emergent, trans-national contexts in law, create challenges through the wide construct of 
knowledge that requires appropriate methods such as that of pragmatic cosmopolitanism which 
evolved through engagement with academic argument in the context of published work.  CT and WT 
on their own are predominantly cosmopolitan or involve cosmopolitan dimensions.  Thus when 
examined together there should be an added consciousness of the need to conceive it adequately.   
  

Thus assuming a starting point of cosmopolitanised 

domain→pragmatic approach→cosmopolitan perspective→ 

pragmatic cosmopolitan approach 
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8. Pragmatic cosmopolitan indicative checklist 

  
Instead of fleshing out in narrative the consequences of such an approach, what is done here is the 
presentation of a checklist to attempt to indicate how such an approach might be represented. This is 
represented in Figure 4.    

  

Figure 4 

  

(a) Is it a domain that is dynamic, emergent or trans-national? In other words, is it 
cosmopolitan or subject to cosmopolitanisation?  

  
-The domain will be global or subject to significant non-national influences on the construct of 

knowledge, i.e. how change happens and is understood 
-Clarify the extent of surround and the forces operating therein    

 -The domain might share some of the dynamic, emergent or trans-national characteristics-to varying 
extents  

 -This may often be commercial, reflecting context and the hitherto relative neglect thereof. 
-Knowledge in such domains will be contingent and concentration on existing national, substantive 

rules may not be an option or suffice. 
-Thus epistemological awareness is necessary or desirable 

  
(b)   Adopt a pragmatic approach thereto 

  
-Where possible ground the approach in pragmatic philosophy  

-If there is substantive law-look thereto, even if it comes from other jurisdictions 
-Recognise the significance of the context of rules 

-Is there a pattern of development of rules? 
-As circumstances are changing, look at trajectories and forces that define the relevant field if 

necessary  
-In assessing options, possibilities, policy choices or judicial options look at the likely consequences 

or effects of each 
-Pay attention to the role of key players in context, in particular judges 

Have the relevant determinative factors been considered? 
-Has there been a sufficiently comprehensive appreciation of the range of determinative factors? 

-Has the surround, field and frame been adequately conceived? 
  

(c)    Adopt a cosmopolitan perspective 
  
-Accept that cosmopolitanised domains have cosmopolitan dimensions 

-Seek to recognise and acknowledge cosmopolitan concerns and dimensions as appropriate in the 
construct of knowledge as part of the field of decision-making 

-Examine other jurisdictions, as well as comparing existing systems-seek comparators 
-In looking at comparators be particularly careful about respecting difference, distinctions, avoiding 

false friends, appreciating basic perspectives 
-Adopt a disciplinary cosmopolitan approach as far as is practicable 

-Examine contiguous discourse-sometimes to establish what is not useful 
-Look at cosmopolitan discourse if relevant 

  
(d)  Adopt pragmatic cosmopolitan method 

  
-Recognise domains subject to cosmopolitanisation  

-Explore links between subjects areas in law, if they have been neglected  
-Seek appropriate ways of examining or approaching such issue such as parallax 

-Explain method where appropriate 
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Has the surround, field and frame been adequately conceived? 

  

9. Conclusion. 
  
It is easier to deconstruct than construct, criticise than create.  It is argued here that the reflexive 
relationship between of CT and WT require a sophisticated approach to the construct of knowledge 
therein, rather than legal academic freestyle, insularity or mere opportunism.  ‘Realism’ is a different 
concept in international relations, jurisprudence, art and the vernacular.  It might be relevant to use 
the analogy of evolution of realism in art.  The traditional bodies of national law might be likened at 
times to clarity of the Dutch school of Vermeer, products of science and technology.  Incremental 
developments in art such as the realism of the French school of Courbet would not cause any ripples 
in the academy.  But the disruption introduced at the end of his life by the technological 
improvement of production of paint in tubes may have helped the Impressionists to shock the 
academy. The technology of photography and film that that drove inspirations to cubism, surrealism, 
expressionism and led to abstraction is nevertheless art.  Sometimes such changes were driven by 
reaction, opportunism, and sometimes philosophy.  Cubism for example was very closely linked to 
the philosophy of pragmatism.  Ways of representing are linked to ways of doing things and ways of 
seeing and interpretation.  We cannot expect the persistence of a frame of comprehension of 

Vermeer when we looking at gallery of contemporary 21st century art no more that we can carry on 
with a sense of approach to law and legal philosophy that is sometimes outdated.  Legal academics 
must not make a fetish of technology while forgetting about communication.       
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